IN EE:

Right of sheriff to practice law.

March 24th,1373

Mr. Nat B. Rieger,
Frosecuting Attorney,
Avsir County,
Kirksviile, Wissouri.

Dear Sir:-

1 have vour letter of March 22nd,19%7 recuesting an ppinion upon
the foliowing facts:

*I would appreclate an officizl opinion from your office
as to whether a duly licensed and practicing attorney at
law who has been elected Sheriff of a Missouri County
is privileged to continue his practice of law, aad if
s0 the extent to which he would be disgualified a®
sheriff when he it of coumsel in z jury case.”

The sheriff is an officer of the courts within his county, and shouid
at all times be free of interest amnd prejudice in discharging the
official business of any court., The position of the sheriff is so
powerful thet the framers of the Constitution prohibited him from
succeeding himself, Article IX, scction 10. It was the intent

of the lawmakers that the sheriff should have no interest in any
litigation in the eourts within his eounty. Discualification of the
sheriff for eituer interest or prejudice is made easy by law, 11206,
1845, R. S. ¥o, 1229,

It is the éuty aof the sheriff to attead each court held ia his county,
1870 R. 5. Mo. 1929, and for such services he is allowed certain
fees, 11782, B. 8. ¥Wo. 1929, This duty of the sheriff to attend and
remain in attendance upon the courts of his county excevt in case of
illness 2nd absence on account of offieial duties, is mendotory, 2nd
the failure to do so is neglect of dutly for whica the sheriff may be
removed. State v. Yager 250 Mc. 388. In some instances the sheriff
selects the jurors, 8775 K. S. Mo. 1929.

Whenever the sheriff is interested in any suit it is made the duty of
the coroner to serve and execute 211l writs und precepts out of the
sheriff's office, 11324, K. £. Mo. 1988.

In cornstruing thls statute disqualifying the sheriff for interest,
the Kansas City Court of Appeals in State ex rel. v. Duncan 195 Mo.
Ap. 541, l.c. 555, held that the ministerial zct of serving process
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could not de performed by the shdriff interested in the litigation,
and said:

"Cur Statute, section 11218 R. S. 1908 provides that
when the sheriff, whose duty it is to serve process

is a party or is jnterested in the suit, related to

or prejudiced against any party or is in any way dis-
quslified. the coroner shall serve and execute all
writ and processes ané perform zll the duties of the
sheriff. Oo that even in the case of an ordinary
eivil action, involving no more than a mere eivil lia-
bility for a limited sum of money, and where the regular
procesa server is sn offiecial under heavy bond for the
faithful performance of his duties, gtill the statute

4ok aoipdl him 1o act in the guse where he is

ETIvIVREY

plaintifl or 13 Inlerested in fhe outcome of the suik.
ind the same is trme at common law. Aeccoraing to
Blackstone, it is the duty of the sheriff to execute
all process issuing from the king's court of justice,
and that "when just exception can be taken to the
sheriff for suspiciém of partiality (as that he is
interested in the suit, or of kindred to either plain-
tiff or defendsant), the process must then be awzrded
to the coroaer instead of the sheriff'!'."

Among other things, it 1s madd the duty of the sheriff to serve ox-
ecutions and ccllect money thereon, all of which money shall be paid
to the plaintiff or his order or his attorney of record. 11519 H, 8,
1929, The intent of Che lawmekers to Le gathered from this statute

is that the sheriff and the sttorney for the pergon entitled to the
money should be .epsrste and distioet individuals, and thet the office
of sheriff =nd attorney of record should not be Jointly oecuried by
one person. It therefore appears that the sheriff would be 3

within the mezning of the statute whenéver he holds himself omt as
attorney to cungage in any paerticuler class of litigation. If the
sheriff is %o engage in the practice of lsvw in divorce cases exclusively
he is thereby interested in 211 divorce cases filed or tried in his
county, and is therefore disqualified from performing ony of the
duties of sheriff in that particular elass of eases. It goes vwithout
argument that the sheriff is discuslified from defendinz defencants

in criminal cases, yet by the same law it is made the duty of tie
sheriff to serve all process and writs in both eriminsl =2nd ecivil
cases, The practice of law therefore, either direct or inmdéirectly,

by the sheriff in amny perticular class of cases, at once discuslifies
him from 2cting as sheriff in th:t perticular eclzss of esses,

It 1= the further opinion of this office that the przctice of law by
the sheriff within his county is contrary to public policy. In zdvancing
this opinion, we 2re not uvnmindful of the fzet that the term publie
policy bhas no fixed meaning, but should be applied to each particular
set of facts, snd the reason for this is pointed out in Lipscomb

v. Adams 193 Io 530, l.c. 542, in the following languages
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BTo 1limit the term %public policy! within the
bounds of a fixed definilion rocull e to render
evasion of the law in that respect a matter of
easy invention."®

In Tallmen v. ¥oodworth, £ Johms, &85, the court of New York condemned
the prectice of & public officer serving processes in the following

larguage:
EThe practice of 2 constable vho scts as such
officer in the ceuse,to appear also as attorney

fer either pgrty, is certainly not to be approved
of, since it mey lead to great abuse.®

It is further the opinion of this office that a Micsouri sheriff in
his county, camnot directly cor indirectly engage in the practiece of
law without disqualifyivg himself as sheriff, for the reason (1) that
such practice would be in confiiet with offiecial duty and (2) is
contrary to public policy.

Respectfully submitted.

FLABILIE E. hEAGAN
Assistant Lttorney Generil

AP °ROVED:
ROY McKITIRICK

Attorney CGenersl
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