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Right of sheriff to practice l aw. 

Mr . Nat B. RtPeer, 
~roseeuting At r.orney, 
Au~ 1.r· County, 
lirksville, Missouri . 

Dear Si r :-

Fl LEu\ 
'7 7 

1 have your Jetter of •arch ::.2nd,l933 re<;_uewting an. pp:i.nion upon 
the f ollowing fact s : 

1'1 -:rould a 11pr e c1a t e ~n off'ici:.l O:Jinion from your of f ice 
as t o whether a duly licensed and practicing a ttorney at 
law who has been elected Sheriff of a ~ssouri County 
is priTileged to continue his pr~ctic~ of la , and if 
so the extent to which he would be diaquali!1ed a.s 
sheriff when he is of counsel in e jury C~3e . • 

f 

The sheriff is an officer of tho c :mt·ts 'Hi thin his county, and shoulc 
at all times be free of interest and prejudice in disch~ r~in" the 
offi cial busine ss of any court . The positicn of the sher i ff i s so 
power fUl th£t the framers of the Consti~~tion prohibited hia from 
succeedill.g hilnse~f, /.rticle V:, ~ t. cti:>n. ~0. I. :..as t he lntcnt 
of the l awmakers that the sheriff should haTe no interest in any 
litigat i on in tho COUr ts Withi~ h~ s CClUltJ. Ui~cua11ficat1on Of the 
sheriff for eit.ut::!l· interest or pre judi.ce i ~ made easy by la ~ , 11 ... 06, 
1845, R. S. Ko . 1329 ~ 

I t is the duty of the sheriff t'J o.t tc.nrl s.a c.a court neld in his county, 
1870 H. S. ~. 1~~9, and f or sueh ~elvlces he is allowed certain 
fees , 11789., B. . S. I o. 1929 . This duty cf th€ sheriff co ~t tend c-..nd 
remain in attendance upon the courts of his county exceut iu case of 
i lln<:ss and :,bsence on account of of f icial dutieo;,, l~ mE-nd r:cr7, ::nd 
the failure to do so is· neglect of duty for whica t he sher i ff ~ay be 
removed. St3te v. Yager 250 Ko. ~88 . In some instances t he sheriff 
selects the jurors, 8775 R. s. I o. 1929 . 

~banever the ~heriff is ~n~ercst€d in E~y suit it is m~de t hP duty of 
the coroner to serTe and execute ~ 11 writs and pr ecepts ou t of the 
sheriff' s office, 1~:24, ~ . ~ . Uo. 19£9 . 

In conet ruing t hls statute disqualifying tho sheriff for interes t , 
the Kansas City Court of Appeals in Sta t e ex r el. v. Duncan 195 Ko . 
Ap . 541, l . c . 55~, held t~t the ministerial act of serTing process 
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could not be performed by the ehdr l f'f interested in the licigar.ion, 
and said: 

"Cur Statute, section 11218 R. s. 1909 provides that 
when the sheriff , whose duty it is to serve process 
1~ a purty or is 1nteresteg in the suit, related to 
or Pl"ejudiced against any party or is in any way dis­
qu~lifiedt the coroner shall serTe and execute all 
•rit dOd p~ocessea ann perform all the duties of the 
~il~.~.·i~l'. ~ that even 1n the case of an ordinary 
civ~l action, invol•1ng no more than a mere civil l ia­
bility for a limited sum of money, and where the regular 
p1•oc~s~ s~rYer is ~ official under henYy bond for t he 
fai thful p~;d"onttElllce of his duties, st1U ~ ate tute 
)cl.2l4~ ao..t t>N wit him ~ ~ in .the c n se Jihere he .1.& 
pla.lntiff or .iA 1p t exgs t£d .ill .tha outcome .Q.! .the ..mU.t. 
And the same i s true a t comm.on law. Aecora1ng to 
Blackstone , i t is the duty of ·the~ sheriff to execute 
all pLoceas i ssuing from the ~in6 1 S eourt of justice, 
and that ' when just excePti on can be taken to the 
sbe:ritf for sust)ici~ of partiality (as that he is 
interested 1n the suit, or of kindred to either plain­
tiff or defend&nt), tha process must thel be aw~-ded 
t o the coro.aeA7 instead of t he sherif f ' • " 

Among other things, it is nade the duty of the sheriff to set ve ex­
ecutions and coll ect money thereon, all of' bich money shall be paid 
to the pl aintiff or his orde1· or his attonH~!r of record. 11519 R. S. 
1929. The intent of ~he ~awmakers to be gat~ered £rom this s tatute 
is that t he sherif f and t he attor.n~y .for the per.s~n entit1ed to the 
money nhoilld be ~.::>tr·· te and distinct individuals, and t h£.t the office 
of sheri~.f ond attorney of record should not be jointly occu~icd by 
one person. It therefore appears that the sheriff ll'ould be t nteresten 
within tho 'll.eanJ.ng of the stat ute vmenever he holds hic~elf out as 
attorney to ~ng::..g6 in ar..y p,j,7t icule.r class of litigut.lon . If the 
sheriff is to engage i n the pr actice of lhr in diTorce c~fe~ cxclusiTeq 
he is thch eb3 intere~ted in all divorce cases filed or trice ln bin 
county, and is therefore disqualified from perform1ng ~r.y of the 
duties of shcr i .ff 1n that particuJ er cl llss of C3s~:: . I~ goes lthout 
a r g'l11".1cnt tha t the sheriff is dlscual1f'1ed from def'e.adin-z def'enaants 
in criminal cases, yet by the same law it is made t he duty of t ££ 
sher!rf to serve all proces8 and writs in b~th criminal ~d civil 
case!' . ! }'lc:- pr 2ctlce of l&':'' tr e. e f ore, Pi.th'C">r direct O!' i 1r:.i""'r~tly, 
by t he sherif .,.. 1n any perticulc..r class of cases , at once d1zc:ualif i as 
him from 2 C tin J &S Sl'lcri.ff in tl"_.. t p.., l' t.icula r C I. r. SS of CE S€ S • 

It is the further O}:tnion of this off ice that the ~rc.ctiee c!' law by 
the sheri~f within his coun~y is contrary to puolic policy. In advancirg 
this opinion, 1JS 2- r e not unmindf'U.l Of the !'!let that t he term '?~bliC 
policy has no fixed meaning, but shoul d be ap) lied to each particular 
set of facts, and t he rea son for this is pointed out in Lipscomb 
T. Adaas 193 Jlo. 530, l .c. 542, 1n the following language• 
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111:G _im.i t the t erm •pu'bl!c po~lcyt wi thin the 
bounds of a fixed def: ... ui ·~!.or. ·;:.\!:._ ve to render 
evasion of t he l~w ln that respect u matter of 
easy invention.• 

In Tallm~ v. \~od~orth, f J~hns. 585, the court of lew York condemned 
the prEcti ee of a public off icer serving ~rocesses in the following 
lar-0 l..lf.;c.: 

cTh~ .P·~cti ce of o. constable rho acts as such 
officer in the cause,to appear also as attorney 
! cr e5 thcr pprty, is certainly not to be approved 
of , since it may lead t o great abuse.• 

I t is further the o.'inion of this office that a Missouri sheriff in 
his co~ty, cannot directly or indirectly engag~ ln the practice of 
la~ githout d!squ~1fyiu6 hiEscl£ ~~ Sheri!!, for the r eason (1) that 
such practice. .ou ... d be in co!UJ.:Lct ;;lt.h o.ffieial duty -:nd ( 2) is 
contra11· to public policy. 

Respectfully subali tted. 

.At'.JROVED: 

FEJ1/rr.h 

ftOY •ettfTtRICl 
At· ~ rney Genert.l 

ru.t~:~.O.i B. i& '}Ju~ 
Assi stant !J. ttorney Ge!!.eJ•tll 


