_RIGHT 0. OFFICER TO MAKE CONTRACT BEYOND HIS TERM.
RIGHT OF PENAL BOARD TO MAKE CONTRACT WITHOUT ArPROVAL

OF GOVERNOR.

Februsry 28, 1933

Honorable P-ul V. Renz
Farme Commissioner
Jefferson City, Missourl

De=r Mr, Renz!

We have your letter dated February 25, 1933, in
which you state and inquire as follows:

"Enclosed herewith find copies of lesse for

the years 1932 and 1933 by which the Depsrtment of
Penzl Institutions at Jefferson City, Missouri,
scquired the Dr. Jose farm (148 acres ) in
Callowsy County, Missouri. The Department of
Penz1l Institutions operated this farm during the
yesr 1932 and hsve msde =nd signed contrsct for
the srme farm for the yesr 1933, extending over
into the new sdministration.

We would like 2n opinion from your Honorable
Office 2s to whether it is legal for the old
Board to contract for the lease of this farm
extending into the new administration.

Your opinion before March 1lst would be much
appreciated".

One of the attached le-ses exnires by its terms M-rch
1, 1933, the other on March 1, 1934,

Section 8316 est-blishes the dep: rtment of penal
inastitutions, which department shazll be under the control snd
management of » Commission comnosed of five members to be known as
commissioners of the department of the penal institutions. The
commissioners are sppdinted by the Governor, =nd the Governor
shall designate one of the commissioners as director of penal

institutions, one as warden of the penitentiary, one & superintendent

of industry, one =28 superintendent of prison farms =nd one =8
comuissioner of paroles and psrdons.
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ifter giving the commissioners certsin powers and authority
in the direction, control and management of the penzl institutions
it is provided in Section 8339, that the commissioners of such
department, with the approvel of the Governor, hss authority to
le-se or purchase l-nds suitable for fserming, rock quarries or
grazing purposes or for sny or all of said purposes if deemed by
s2id board necessary and proper for said purposes, which l:znd is to
be used by the board for the employment at useful work of the
prisoners of the penitentizry and for training such prisoners.

It will be noticed thst neither of the attached leases
bears the approval of the Governor of the State of Missouri at the
time such contracts were entered into.

The force =and effect of the word spprov:=1l as used in
Section 8339 is st-ted in Brown v. City of Newburyport, 95 N. E. 504,
The quotation following shows the connection in which the word was
used in thst csse, it is s-id, page 507:

"The crucizl word to be construed is "approval". This
wvord, like m:ny others, hss different mesninge, derending
upon the connection in which it ie found #2nd the subject-
matter to which it is =pplied. It is used here by a
municipsl 1legislative body in a2 formsl order to express
» supervisory power reposed in one of its sub-comuittees
a8 » restraint upon the aetion of an executive officer
of the city, which might serve the purpose of enlightening
his judsment, controlling his diseretion and limiting hie
opportunity for folly or dishonesty. It occurs in =
vote rel=ting to the borrowing of money for municipel
urgoscn. This is no simple matter, but involves 2

izh degree of skill in order to determine the time

»nd conditions, under which most favorable rates of
interest and dileount mny be secured in the light of

the sctual financial necessities of the city. It does
not show zn intention to confer a perfunctory commission
to be exercised once for =11 at the beginning of the
year. Th=t would be =2n idle ceremony, =nd would
accomplish none of the results which the use of the
language imports. The fin-nce committee, 28 ite neme
indicates 2nd the ordin-nces of the defendant city
provided, wss the generzl legisl-tive gusrdian of the
financial «ffaire of the city. Approval, in this
connection, means that the members of the finance
committee, acting upon their official responsibilities
and havi in view the public welfare, shall investigate
and sanction according to their own independent judzment
each separ-te borrowing made under the order. It '
implies reflection and sound business discretion 28 to
each lo=n proposed. It did not confer » mere ministeri-1

function, but imposed zctive =nd
obltg;tiéna.l nd important prudentis1
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If the Governor did not, in faet, spprove the leases
so made then the same would not have any validity.

We are assuming the board authorized the making of
the leases.

Could the predecessors of the present commissioners of
the department of pensl institutions bind their successors by or
compel observance of a lease made by such predecessors?

The question seems to turn on whether it wss necessary,
such 28 under 2 building contract, to make an agreement beyond the
term of the then officers and whether such contract was entered
into in good faith and with an honest intention to serve the best
interest of the state.

The ;.noral rule in this regard is stated in 15 C. J.
page 542, in the following language:

*The general rule ie that contracts extending
beyond the term of the existing board and the
employment of =gents or servants of the county
for such a period, thus tying the honds of the
succeeding board =nd depriving the latter of
their proper powers, are void as contrary to

public policy, at least in the abs f
showi f necessit d faith ub
inter »

The case of Moore v. Luzerne County, 262 Pa. 216,
was a sult on contract made by the officers of the county, the
fulfillment of which ran beyond the terms of the officers msking
the contract. On that point the court at pages 320 =nd 221 of
the opinion held:

"The contract waes made by the county commissioners
but a few days preceding their retirement from
office and the induetion of their successors, =nd
related to work, all of which was to be performed
after they had ceased to be public officials.

e the record now is, it is barren of any explanation
of that materizl faect. It is 2 mistake to suppose
that, because a public official, or indeed any

other agent for a known limited term, has power

to make = contract, he is authorised thereby to mske
one for an indefinite or long extended term. If the
asoncy itself does not expressly limit the extent

of the agent's power, then the facts and eircumstances
of each case must be considered in determining it.
Ordin=rily it is limited in time to the term of the
agent who mckes it. Necessity, or its equivalent

of great advantage to the principal, may furnish 2
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reason for enlargement beyond the term, but he

who ssserts the existence of the necessity of gre=t bemefit

has the burden of proving it. This is particularly
true of public officials, else those going out of office
might so tie the h-nds of those coming in as to cause
serious embsrrassment and loes to the public. Every one
would concede, for instance, that an outgoing board of
county commissioners night well contract for the coal
needed in the county offices during the existing or
ensuing winter, although their terms ce=sed on the first
of January; and every one would likewise concede that
their 6ontract for coal to cover a decade would ordinarily
be wholly beyond their powers."

To the same effect are a great number of cased cited in
15 C. J. 543.

It seems a fair statement of the rule to sazy that under
some contracts, such as one for the erection of a building, & contract
might be made by officers to extend beyond their terms, but generally
speaking we think the rule is th=at a2 contraet made by officers to be
wholly performed beyond the term for which such officers will
continue in their official capascity, is prima facle void, with the
burden on and the right in those who are entitled to assert the
validity of the contract to show that the same was entered into in
good faith and with an honest intention to serve the best interest of

he state, thet of course would be = question of fact for =z court or
jury to pass upon.

In our opinion unless the then Governor of the State of
Missouri sctually approved the contracts so made the s=me did not have
velidity and we are further of the opinion that the contr-ect dated

October 15, 1932, expiring on its face March 1, 1934  wss and is
prims facie void and un.ggorocablo. ! RS

Very truly yours,

GILBERT LAMB
Assistant ‘ttormey General

APPROVED:

'ttorney Genersl.



