
RIGHT 0 •· OFFICER TO MAKE CONTRACT BEYOND HIS TERU • 
. RIGHT OF PEl~AL BOARD TO MAKE CONTRACT WITHOUT A.t"PROVAL 

OF GOVERNOR. 

I 

February 28 , 1933 

7 

Honorable P~ ul V. Renz 
Fa r ms Commissioner 
Jefferson Cit y , Missouri 

De~ r llr • Renz: 

we h~Te your letter dated February 25 , 1933 , in 
which you state and inquire as f ollows: 

"Enclosed herewith find cop i es of l epae for 
the years 1932 and 1933 by which t he Depprtment of 
Penal Institutions at Jefferson City , Missouri, 
~cquired the Dr. Jose f arm ( 148 acres ) in 
Calloway County , Missouri. The Depart~ent of 
Penql Institutions operated t hi s f arm duri06 tbe 
yer r 1932 and have mPde ~nd signed contrpct for 
the a~me farm for the ye£r 1933 , extending over 
into the new ~ dministration. 

e woul d like en opinion from your Honorr ble 
Office as to whether it is lega l for the old 
Boar d to contract f or t he lease of t hi s f arm 
extending into the new edminiatrption. 

Your opinion before March 1st would be much 
apprecit' ted" . 

One of the at t ached le~ ses exoires by its ter ms ~reb 
1 , 1933 , the other on »~rob 1, 1934. 

Section 8316 eatnblishes t he dep rtment of pena l 
institutions , which department sh~ ll be under t he control rnd 
mRnrgement of P Commission oomnosed of five members to be known aa 
commissioners of t he department of the pena l i nst itutions. The 
commiss ioners are PPPdinted by the Governor, nd the Governor 
ahPll d~sign te one of t he commissioners as director of oena l 
institutions, one s warden of the penit entiary, one a superintendent 
of industr y, one ~~t a superintendent of prison f e.r ma : nd one a a 
commissioner of paroles and pPr done. 



Honor~ble PPul V. Renz - 2- February 28, 1933 

-fter giving the commiasioners certcin nowera ond authority 
in the direction, cont rol and management of the pe~l institutions 
it is pro~ided in Section 8339 , that the commiesionere of such 
department , ~ith the approYpl of the Governor, ~s authority to 
ler se or purchaae l Pnds suitable for fer~ing, rock quarries or 
gr azi ng purposes or for any or all of sa id purposes if deemed by 
said board neceasary and proper for sa i d ourposes, which l and is to 
be used by the boar d for the employment at uaeful wort of the 
prisoners of t he oenitent i ary and for training .uch prisoners . 

It will be noticed thnt ne ither of the attached lease• 
bear s t he aporoYal of the Governor of the State of Missouri a t the 
time such contract• were entered into . 

The force ~nd effect of the wo rd epprova l as used i n 
Section 8339 i s ·et ted in Brown v. City of Bewburyport, 95 R. E. 504 . 
The quotation following shows t he connection in which the word wae 
used in thr t cas e , i t is a id, page 507: 

"The crucia l word to be construed is ~pproval". Thie 
ord, l ike m ny ot here, h~ • different meanings , deDendin~ 

upon t he connection in whi ch i t ie found end the subject­
matter to hich it ia PpPlied . It ia used her e by a 
municip~l l egislative body in a fo r~l order to express 
~ supervisory po~er reposed in one of ita eub-coamitteee 
as e reetrplnt u~on the ac tion of an executive officer 
of the city, which ml ght serve the purpose of enlightening 
hie judgment, controll~ng his discretion and limiting hio 
o~portunity f or folly or dishoneety. It occurs in e 
vote rel~tlng t o the borrowing of money for municip 1 
purposes . This ie no simple aatter, but involves a 
high de~ree of skill in order to determine the ti~e 
~nd conditions , under which most f avorable ratee of 
intereet and diecount m- y be secured in the l i ght of 
t he actua l financie l neceee1tiea of the city. I t doee 
not ahow Rn intention to confer a perfunctory com~1aa1on 
to be exercised once for r ll at the begi nni ng of the 
ye~r. Th t ~uld be pn i dle c eremony, r nd would 
~ ccoanl1ah none of the r ewults which the use of the 
l anguage i mnorte. The fin~nce committee, aa i ta neaa 
indica tes ~ nd the o rdin~ncea of t he defendPnt city 
nrov1ded, 1fJ""B t he gener 't l legialFtive guar di an of the 
finencia l r ffa ire of the city. ~pproYa l , in thia 
connection, means ths t the member• of the finance 
committee, act ing upon the ir of f icia l reeponeib1lit 1ee 
and haYing in view the public welfare , sha ll investigate 
and sanction according to t heir own independent judgment 
each separ te borrowing 1112 de under t he order . It ' 
i mplies r eflection and sound business discretion r s to 
et ch lo ~n proposed. It did not confer a mere m1n1ster1 1 
function , but i mposed ~ ct1Ye Pnd important prudenti 1 
obl i gr- tions . • ~ 



Honorable Paul Y. Rens -3- February as, 1933 

If the Go•ernor did not, in f act, appro•• the leaeea 
so aade then the eaae would not haTe any T&lidity. 

We are aeauaing the board authorised the aakiDg of 
the leases. 

Could the predeoeeeore of the preeent coamieeionere of 
the department of penal inetitutione bind their euoceeeor• by or 
co.pel obeer.ance of a lease aade by such predeoeeeore? 

The ~eetion ••e•• to turn on whether it wal neceeaary, 
auch ee under a building contract, to aate an agreeaent beyond the 
tera of the then officer• snd whether euch contract wae entered 
into in good f a ith and with an boneet intention to eerYe the beat 
intereat of the etate. 

The general rule in thia regard ia atated in 15 c. J. 
page 542, in the following l anguage: 

•The general rule ia that contracts extending 
beyond the term of the existing board and the 
e8ployaent of agent• or aerYanta of the county 
for such a period, tbua tytng the banda of the 
aucceeding board ~nd depriYing the l atter of 
their proper powers, are Toid a• contrary to 
public policy, at leaet in the abeence of ! 
ehowin:\ff neceeeiti of good faith aad pub ic 
1ntere • 

The oaee of Moore •· Luzerne County, 262 Pa . 216, 
wa• a suit on contract aade by tbe offioere of the county, the 
fulfillaent of which ran beyond the terae of the offioere aat1ag 
the contract. On th~t point the court at pagee 220 and 221 of 
the opinion held: 

1 Tbe contract was aade by the county coamieeionere 
but a few daye preceding their retireaent froa 
office ~ nd the induction of their aucceeeore, end 
related to wort, all of which wae to be perforaed 
efter they bad ceaeed to be public officiale. 
~ a the record now ie, it le barren of any explanation 
of that a aterlsl f act. It is a miatate to suppose 
that, becauae a public offiolal, or indeed any 
other agent for a known li•1ted tera, baa power 
to aake a contract, be ie authorised thereby to aate 
one for en 1nde~1n1te or long extended tera. If the 
agency itself doee not ezp:reeely 11a1t the extent 
of the agent' s power, then the f 8cte and circu..tancee 
of each caee .uet be coneidezed in deteraining it. 
Ordin~rily it is liaited in t1ae to the tera of the 
agent who ~tee it. leoeeeity, or ita equiYalent 
of great adYantage to the principal, •~7 furnish a 
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reason for enlargement beyond the tera, but be 
who assert• the existence of the necea•ity of greet benefit 
baa the buzden of proTing it. !hie ie particularly 
true of public officials, elee thoee going out of office 
might eo tie the hPnde of those coming in as to oauee 
eerioua eabarraeement and loa• to the pUblic . ETery one 
ould concede~ for instance, that an outgoing board of 

county commieaioner• aigbt well contract for the coal 
needed in the county office• duzing the exiating or 
ensuing winter, although their terms cesaed on the firat 
of January; and eTery one would likewise concede that 
their jontract for coal to coTer a decade would ordinarily 
be wholly beyond their powere.• 

!o the • aae effect are a great nuaber of cased cited in 
15 c. J . 542. 

It eeeaa a f air etate•ent of the rule to say thet under 
so•e contraota, such a• one for the ereotion of a building, a contract 
might be aade by officers to ext end beyond their terma, but generally 
epeakiug we think the rule ie that a contract made by officer• to be 
wholly perfor.ed beyond the tera for which such offioer• will 
continue in their official oapacity, is prtaa facie Toid, with the 
burden on and the right in those wbo are entitled to a••ert the 
Tal1d1ty of the contract to show that the •~ waa entered into in 
good f aith and with an honeet intention to •erTe the beat 1ntereat of 
the state, thet of courae would be 8 queet1on of fact for 8 court or 
jury to paee upon. 

\. 

In our opinion unleea the then GoTernor of the State of 
Mia•ouri actually approTed the contract• •o aade the ·~• did not haTe 
T~ 11dity and we ar• further of the opinion that the contract dated 
October 15, 1932, ezpiring on ita face March 1, 1934, was and ie 
prima f ec·1e To1d and unenforceable . 

APPROHD: 

Attorney General . 

Tery truly youre, 

GILBER! LAIIB 
A•a1atant Attorney General 


