BILL: Various questions answered.

July 28, 1933

Dr. ds, Oe Raline
Food and Drug Supervisor
Jeferson Clty, dlsscuri

Dear Doctor Raine:

A great many Inquiries have reached this
office rowing out of the recent passage of House Bill
Number 23, known as the "beer s5111". In order to expedite
present and {uture handling of the questions presonted we
arc addressing this letter to you which contains the sube
stance of such Inguiries and our answers thereto, so that a
copy of same may be malled out to the present inguirers
as well as those asking similar questions In the future.

Thse qﬁeltlona and our answers are as
followss

Can wine conteining only 3.2 per cent
alconol by welght or 4 per cent alco=
hol by volume, be logally scld in the
State of uissouri?

Section 4481 Kevised Statutees Mlssouri, 1929,
provides 1in part:

"It shall be unlawful for any person,
firm, assoclation or corporation, his,
its, or thelir agents or employees to
mamufacture, sell, possess, pive away
or transport, Intoxicating liguors
within, import the sane into, or
export the same from the State of
iissouri, excepting as hereinafter
provideds « % «,"
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The exception made 1s not material to the
question under consideration.

Section 4496 Revised Statutes lilssouri 1929,
reads as follows:

"The phrases,"intoxicating liquor®,
or "intoxicating lig.ors", whenever
used in this article, shall be con=-
strued to mean and ineclude any dise
tilled, malt, spirituous, vinous
fermented or alcoholic 1iqnor, ail
alcoholice ligquids whether proprietary,
patented or not, which contain one-
half of one per centum of alechol
by volume and which are potable or
capable of being used as a beverages:
Provided, however, ‘hat when the
avove mentioned phrases, "intox=
icating liquor”, or "intoxlcating
liquors”, are hereafter defined in
the laws of the United States, then
such definition by congress shall
supersede and take the place of ftle
definition of sald phrases in this
section and shall apply to the
provisions of this srticle with the
sane force and effect aa if the
same were written herein,"

The proviso attached to Seetlon 4496 has bLeen
held unconstitutional by the Supreme Court of thils state in State
Ve Horry, 253 5. We 712, Unless the intoxiecating liquor as
defined in Sectlon 4496 has been, by leglslation, removed from
the operation of Section 4496, then that section applies to wine
containing one~half of one per centum of alecohol by volume, it
being a matter of common knowledge that wine is potable and
capable of being used as a beverage.

House 5111 Number 23 Laws 1933, page 256,
deals only with beer, Section 13139 a, Lawe 1933, page 257,
reads as followses
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"geer having an alcoholic contont of
not less than one-~half of one per cent
by volume nor exceeding 3.2 per cent
by welght, is hereby declared to be
non=intoxicating beer, and may be
lawfully menufactured end sold, or
sold, In this state by eny holder of
a permit issued by the Food and
Commissioner of this state,authoriz
such manufacture and sale, or sale,
and may e lawfully transported, sold
and consumed, in this state, nrli mnay
be lawfully shipped 1into, or out of,
tidls state sulbject to such inspection
fees, and/or taxes, and under such

re tions ms may be provided 'y law,
and such menufacture, sale, transe
portation, and consumption, shall be
exempt Irom the provisions of Chapter
31, Revised Statutes of Missouri, 1929;
and exempt, also, from any of the
provisions of seald chapter and of any
other law of this state in conflict
with the provisions of this article,
All bevereges having an alcoiwlie
content of less than one~halfl of one
per cent by volume shall be exempt
from the provisions of this article
but subject to inspection as Emvidod
in Asrticle 8 of this chapter,

By Seetion 1313922, page 265, the phrase "none

intoxicating beer" 1s defined ass

"The phrase "non-intoxicatinz beer" as
used in this article shall be construed
to refer to and to mean sny beer manu-
factured from pure hops or pure extract
of hops, and pure barley maslt or other
wholesome gralns or cereals, and
wholosome yeast, and pure water, am
free from all harmful substances,
preservatives and adulterants, and
having an slecholic content of more than
one=half of ome per ecent (% of 1%) by
volume and not exceeding 3.2 per cent
by weight."
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By no stretch of the lmaginstlon can wine
be seld to come withinm the definitlon of non-intcoxicating beer,

e ars of the opinion that a sale of wine
containing 3.2 per centum alecohiol by wel:ht or 4 psr cent salcohol
by volums would be a violation of the criminal laws of the State
of iilssouri, execept where such sale 1ls umade for medleinal or
sacramental purposes under & permlit so to doe

Se Can one person have more than one
license? .

Sectlion 13139k, page 252, provldes in parts

"z # @ No mamufacturer or distributor
to whom, or to which, this act applles,
shall have any interest, directly or
indirectly, in the business of any
person, [irm, company, or corparation,
applying for, securing, or holding,

& Ee.mﬁ.t under elther subwparagreaph

"e" or aub-paragmph "a" of section
1813%e of this aet."

The foregolag portion of Seetlon 1313%h
prevents a menufacturer or brewer from having any interest,
direetly or imdirectly, in the owning or coperation of the business
where non-intoxiceting beer 1s sold for consumption on the premises
or where non~intoxicatling beer ls scld by grocers, merchants or
dealers in the original peckage dilrect to consumers and by the
quoted part of such sectlon & distributor, which includes whole=
saler, within the mesaning of subdivision U of Seetlion 13130e, is
likewlse barred from hav any interest, dlrectly or indireetly,
in tho tusiness where non~intoxicating beer is ao{d for consumption
on the preamlses and n any business where the sasle of non=intox-
fcating beer 1s mads Ly grocers, merchants or dealers in the
original package to consumers, so that a manufacturer or brewer
could not have a liconse to sell to consumers nor could such brewer
or manufacturer have a permit to sell as a grocer, merchant or
dealer, nor could a distributor or wholesaler have or be
intercated in s permit to secll to consumers nor could he have or
be interested in a permit to sell as a grocer, morchant or dealer
in the original package.
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A perait authorizing a distributor or whole=
saler to sell non-intoxicating beer 1= comstrued in Section

13139ee to,
"sell non=intoxicating beer in
this statew # & only to holders
of permits authorizing the sale
of non=intoxicating beer to
consumers, not for resale, but
shall not be construed to
euthorize the sale by any such
distributor or wholesaler of
non=intoxicating beer direct
to consumers."

Here again a wholesaler 1s prohibited from
selling to consumers and such wholesalers could only sell to
consumers on & permit, therefore a wholesaler could not be
issuved a permmlt to sell to consumers,

Subdlivis'on B, of Seetion 135139e, page 258,reads
as follows:

"tb) For a permit mthorizi.gf the
sale In this stete by any distributor
or w.olesaler, other than the manu=
facturer or brewer thereof, of none-
intoxicating beer, (#50.00’ rifty
uollarl.'

This subdlvision prohibits the issuance of a
permit to a manufacturer or Lrewer to sell as a distributor or
wholesaler,

file think it i1s the intent of subdivision B of
Sectlion 1313%e to prohibit the 1ssuance of a permit to a
namafacturer or brewer to sc¢ll as a distributor or wholessler,

Sectlon 1313Pe sets up four classes of Lusiness
in conneetlion with the making and sale of non-=intoxicating beer,
tut there is no restriction In the act agalnst the person holding
a permit under subdivision C of Sectlion 13139e also holding a
permit under subdivision D of Seetion 1313%e, and we think one
person would be entitled to be issued a pe t to do the business
permitted under each of the subdivisions.

3. Can a permittee licensed under
subdivision C of Seetion 13139e
s80ll beer in what 1s defined as
the "original package" or can




Dr. ¥, 0. Raine . July 28, 1933

such permittee sell non-intoxicating
beer to be taken from the premises
of the permittee?

Section 13130¢ provides as follows:

"Gefore any permit required by this
article shall be issued, the annual
fee required therefor shall be pald
into the State Treasury, and the
recelpt for such payment filed in
the office of the rood and
Commiss!oner. Annual fees required
for permits authorized by this
article siall be as followss

(a) For a permit authorizing the
manufacture, and the sale by the
manufacturer, of non-intoxicating
beer bLrewed or manufactured in thils
state, (,500,00)five hundred dollars,

(b) For a permit authoriszing the
ssle in thils state by any distributor
or wholesaler, other than the manue
facturer or brewer thereof, of none
intoxicating beer,($50,00) fifty
dollars.

(e¢) For a permit authorizing the
sale of non=intoxicating beer for
consumption on premises where sold,
(J10.00) ten dollars.

(d) For a permit authorizing the
sale of non=intoxicating beer by
grocers and other merchants and
dealers, for sale in the original
package direct to consumers, but
not for resale, ($5.00) rive dollars,"

Section 1313%u provides:

"Any permit issued under the provisions
of this article authorizing the sale

of non=intoxicating beer for consumption
on the premises deseribed in such permit,
shall be construed to authorize the sale
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of such non=intoxicating beer by
the bottle, by the glaass, on
draught . end in the ori:zinal
Emgg.o

Jeetion 1339212 provides:

"The phrase "orl inel psckage" as
used In this article shall be cone
strued and held to refer to any
package containing three, slx,
twelve,or twenty-four small stendard
beer bottles, and any package con=
taining three, six or twelve large
standard beer bottles, whem such
bottles contain non-intoxicating Leer
as defined by this article.”

fihile subdivision C of Section 1313%e above quoted
seems to warrant the 1ssuance of a permlt to sell for consumption on
the premises only, yet a later seection, 1313%u, above gquoted, pere
mits the permittee under fection 135139e, subdivision C, to sell in
che original package which means the original peckege as 1t ls
defined in Seetlon 13139zl8, In order to glve effect to hoth sube
division C of fectlon 13513Pe and Ssction 13130u, the holder of a
permit to sell for consumption on the wenisea ia entl tled to sell
beer in the originel package as the term “originel peckape” is
defined in the billl, becsuse the law says so. e ecannot dlsregard
e positive declaration in the law as to what or how a permittee may
sell under Subdivision C, as esgainst some theory or notion as to the
purpose of the act. Such original package or packeges can not be
broken or the contents eonsumed on the premlses of the permittee under
subdivision ¢ of Seectiomn 1313Pe and the package must be taken rom
the premises where sold.

e reallize that this lolding, in part, modifies
the effeet of subdivision D of feetion 1313%e, Lut we further are
of the opinlon that & permit issued under subdivision D Seectlion
15139e would not authorize the permittee to sell for consumption
on the premises,
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4, Can a license or permit issued
under fubdlvislion C of Seetion
13139e, to sell to conrumers,
be transferred from town to town
or in other words can & permittee
gell non=intoxicating beer to
customers at ore thsn one
locatlion on the seme license?

Subdivision C, of Sectlon 1359e authiorizes
the lissuance of a peruit,

“i « & authorizing the sale of non=
intoxicating beer for consumption
on the premises where soldw # # "

cectlion 13159h requires the applicant
for a permit to take and subscribe an oath that he will not
allow any intoxicating ligquor to be kept, stored or secreted

in or upon the premises described !n such permit.

Sectlon 131391 requires the permitg ilssued
by virtue of the act to be prepared by the Attorney ral of
the state, the forms prepared by the Attorney Cenoral require
a doaeripclm of the premisos where non-intoxicatin  beer 1is
scld to consumers,

Section 15130p req:ires the Food and Drug
Commisslion r to keep e record of the names and places of
busine of ell persons engaged in the brewing, manufacturing
or sale of non-Intoxicating beer,

Section 1313%u provides that eny permit
issued under the provisions of liouse Bill Number 23 authorizing
the sale of non=intoxicating beer for consumption on the premlses
described in such permit, shall Le cons o authorize
sale ol such beer by Lottle, slass draught and 1n the original
package. Certain inspoctions of beer and the premises where
sold are required to te made by the Food and Drug Commis=loner,
and necessarily there would have to be a record of the dese
eription of such premises in the office of the Food and Drug
Cormissioner before he or his appolntees would know what
premises to inspect or where the beer to be inspected could be
found.

Wie therefore are of the opinion that a
license or permit issued under Subdivision C of Seection 13130e
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can not be transferred from town to town and that a
permit issued under Subdivision C of Section 13130e
anthorizes the sale of non=intoxicating beer at one
location onlye.

S. Can persons who have a permit
N to sell on the premises to con=
sumers serve beer Lo persons
seated in cars parked at the
curbing of' a sidewalk on the
streets In fraont of thelr rese
pective places of Lusineassj,and
can the persons seated in such
cars drink the beer so served
publiecly?”

As we have above indlcated, persons who have
a license to sell to consumers must deseribe the premlses
where such beer l& to be sold for consumptlon, We think 1t
was the purpose of the act that the beer should be sold on
the premises described which would mean, ordinarily, that the
beer should be sold within the four walls of the bullding,or
part thereof', occupled by the permittee but we do not f
any provision in the law making 1t a violstion of such law
to sell beer in the glass or in opened bottle to persons
socated in cers at the curblng in front of the bullding occu=
pl by the permittee who 1s entitled to sell for consumption,
This'matter mizsht be regulated by local city ordinances. It
is no offense to drink non-intoxlicating besr publiely. The
bill was drawn on the theory thatl beer contalning no more than
3¢2 per coent alechol was non-intoxicating,. The refore the
bill contains no regulations as to locatfona where the beer
might be sold or the persons to whom 1t can be scld. The
theory being that since the beor 1s non-intoxicating it is
entitled 0 Le sold to sny person and to be drank anywhere,
including publiec places,

Ge Is the holder of a permit to
sell on certain described




Dr. Ko O. Reine ~10= July 28, 1933

premises {0 consumers required
to sell something to eat along
with and as & part of the ssle
of beer on draught or in bottles?

Thers is no such requirement in the law,
The beer provided for in House Bill r 23 may be sold
by persons holding permits to sell it for consumption, either
with or without selling food along with the beer,

e Can beer be served over counters
or bars to persons standing at
such counter or bar?

Seetlion 13139z7 Laws 19033, page 266, 1s as
follows:

"It shall be unlawful for any person
nolding & permit authorizing the
sale of non=-intoxicating beer for
eonsumpiion in or upon the premises
descrived in such permit, to serve
any such noneintoxicating beer over,
or to allow eny rerson to drink any
such non~intoxicating beer at, any
bar or eocunter, or to drink any such
non-intoxicating beer while standing
at or near any bar or counter in or
upon such premises, Byt this seetion
shall not be so construed as to
prevent the holder of emy such permit
from serving non-intoxticating beer to
customers at tables or counters upon
which food is served to customers
while seated at such tables or coun=
ters within or upon sald premises,"”

Under the above section the only way beer
can be served over or cn a bar or counter is that the cuse
tomers be seated at such bar or counter, them the customer
may be served over the bar or counter with or without the
serving of foods The other permissible menner of sales
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is at or on tables where persons ere soated and in both
instences the tablos and counters must be used for the
serving of food to customore on the premises, but the
food need not be boushit or sold with the beer,.

8. Can brewers or their agents
sell or slve away taps,vents,
or other equipmont {or the
vending of beer?

Ve find cothing in House 5111 Kumber 23
to prevent such selling or giving away on the part of a
brewer or his agentsa.

Oe Can a city In this state charge
a distributor of Leer a license
for operating his truck Into such
city whille the distributor is
making distribution or delivery
of sales of beer?y

Whlle construetlons of the ordinances of
the citles Iin this sgtate dc not come within the scope of the
officiel dutles of any officer to whom this offlce 1s autho=
rized to sive edvice, yet we may say in passin: that idouse
51ll Kumber 23 does not authorige aany city in this state to
impose & license churge or fee that sueh city was not entitled
to charge or cclleet prior to the passage of louse B1ll Number
23

10, Can & permittee be prosecuted
eriminelly for feilure to file
the preports required to be filed
by House B111 Bumber 23%

Section 13139q requlires the holders of pere
mits under the aet to file certaln reports at stated times,
with the Food and D Commissioner, Nothing is contalned in
the latter section, either expressly or b; implication, which
would meke a permittee eriminally liable, oither for a felony
or misdemeanor, on fallure to {ile such reports. The
L:%::Iaturo falled to maite the violation of this section a
c .
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1l. Iz 1t a criminsl offense for a
permittee to fall to pay the tax
lovied or the fee required for
inspection, as provided in the
act?

Section 13139f and Sectlon 13139z deal with
the matter of linspoctlons and Inspection fees, and nothing is
contained Iin either of those sections, either expressly or
impliedly, making it a felony or a misdemsanor for & permittee
to fail to pay the inspection fee reguired to be pald., This,
however, does not mean that such fees may not be collected by a
proper procesding. ‘hough the Legislature has not mede it a
erime to fail to pay such fees, as a practicel matter, it may be ,
reached under Section 13139w. It 1s our understanding that
ment of the inspoetion fee 18 required .y your department before
approval 1s placed on the peckage., The Legislature, in Sectiomn
13139w has mede 1t a misdemeanor for persons to sell or offer to
sell beer which has not been 1lnspsescted and upon which the core
tificate of the Commisslionor has not been placed, There is no
general section in the beer law making the violation of 1te
provisions a misdemsenor, The violations of various secctions
are made crimes, Sectlon 13139y provides that, "Any person
convieted of the violatlon of any provielon of this article, the

viole f whi is b lcle defined sdemean
o gL ik e W S sl e 20 gt
shell ugm conviction thereof be punished es otherwise provided
UF law,

Sections 13139 and 13130g and 13139q do not
provide thet the violation of those sections slall be a misde=
mesnor or a felonye.

Sectlion 4474 R.S5.ido,. 1929,])!'0?1(108 ss follows:

"The terms ‘erime','offense,' and
teriminal offense,! when used in this
or any other statute, shall be con=
strued to mean any offense, as well
misdemeenor as felony, for which any
punishment by Imprisomment or fine
or both, may by law be inrlicted.”

The violatlon of those three sections camnot
be termed a crime, offense, or c¢riminal offense becauso nowhere
in the ict 1s any punlishment, elther by imprisonment or fine,or
both, provided for in case of their violation.
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It ia, therefore, the opinion of this Department that
& person may not be prosecuted criminelly for fallure to meke the
reports required In feetion 13138q, or for failure o pay the fees
required 'n Seections 13139 and 13139g.

The requested form of informetion for the prosecution
of & person for selling at wholesale without a permit so to do
as well as requested form of information for the prosecution
the holder of a permit to sell peckages,not having thereon the
certificate of the Food and Drug Commissiomer, are transmitted
herewith, Theso are forms only and suth changes es are
necessary to conform to the facte should be made.

Very truly yours,

GLLOERT LAMB
Assistant Attorney Gencral,

APPROVEDS
ROY MeKITTRICK

Attorney Genoral,

GL: LC




