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Honorable Owen C. Rawiings
Prosecuting Attorney
guline County

Marshal 1, Mssouri

Deax Birs

e are in receint of your letter of April 4th, 1033,
in which you request an opinion on the power and authority of
the county court %o dismiss the county highway engineer of
your county and appoint another in his plage. Your letter is
as follows:

*The County Court of Saline County, Missouri,
has recquested that I advise 1t as %o whether
or nut 4t has the suthority and power %o die-
miss the Coumty Highway Ingineer, who at
present is the Couanty Surveyor, aspouinted by
the Court for an indefiuite term to f1l1 the
poaition of Highway Engineer ad to appoint
another Ungineer for the office of Highway
mgzineer.

I wil advise further that Jaline County ie
a Oounty which ocomes under the olass of
80,000 or less, and that the quesiion of re-
talning or doing away with the orfice of
Ccrwaty =#ghway Ungineer has never as yet been
subnitted to the vote «f the people of this
county.

1 should a preclate the advice of your office
ia tiiis matter."

Aa will Ve seen by the astat-ments in your letter, Saline
County has a population of less thaa 50,000 and the uestion
of the suspension of the county highway enginecer law has nevey®
been submitted to a vote of the people of your coumty.
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For an answer to your in(uiry we must first look to the
statutes Article B, Chapter 43, ileotions 8008 to 8023, R. 8.
Mo. 1839, under the couaty highway engineer law,

3eotion 8006 R. 3. Mo. 1939 provides:

Athere is hereby cereated in the several
countics of the state of Missouri the
office of county highway engineer, and
the county courta of each county in this
gstate are hereby authorised and empowered
to appoint, and may appoint a highway
engineer within and for their respective
counties at any regular meeting for such
length of time as may Le deemed advisable
in the judgment of the court, at a compen-
sation to ve fixed by the court."

Seetion 8007 R, 3. Mo. 1928, provides for a bond for the
highway engineer and his assist-ats.

‘ Seetion 8008 R. 3, Me. 1939, provides the ocomven=ation
for the highvay o.gineer.

3inoe your county has not voted om the question of sus-
pension of the highway ineer law and not suspended same as
provided in SeectionsS8OL0 S. Mo, 1929, and 8030 R, 3. Meo.
1930, wherein it 1s provided that:

“In all countics vherein the services of
a county highway enginecr are dispensed
with, as provided by seetion £01% of this
article, the county surveyor shall e ex
officio county highway engiucer, and, as
such, shall perform such services pertain-
ing to the working, i.provement, repailring
and maiaten-nee of the roads and highways,
and the building of bridges and culverts
as provided by this article to be done and
performed by the county highway engineer,
or a8 may e ordered by the county court.” * **

your county doea not come within the clagsification by population
and taxable wealth gualification as provided im the second
provisonof iectioa 8011 R. 8. Mo. 1938, which 1s as follows}
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%% » eprovided h. vever, that in all
counties in this state which contain or
vhich may hereafter contain more than
fifty thousand inh bitants, and vhose
taxable wealth excecds or may hereafter
axceed the sum of forty-five million
dollars, and which adjoin or eontain
tnaroin, or may hoereafter adjoin or
contain therein, = eity of more than
100,000 inhabitints by the last decennial
census, the county surveyor shall be

ex oft!cio eounty highway engineer, and
his salary =8 surveyor and ex officio
county highw.y engineer shall be not less
than three thousand dollars and not more
then five thousasnd dollars, 23 may be
fized by the county cours, and all fees
colliected in such ocountics Ly the sur-
veyor, Tor his services as surveyor,
shall be paid into the county treasury
to be placed to the ¢ edit of the coun
revenue fund:* » **

Thercfore, in your county, the h 2y engineer is not
by reason of being county surveyor ex officic county highway
engineer., Your county highway engineer receives his appointment
by the county court under the provisions of sectioan 5008, 7.8,
Mo. 1939 -ugr and the firest twelve lines of seection 8011
1939, which are as follown?

“The county court of the several oountln

of u:u state may, in theixr
m‘”" cointies o the sTASs of
m provided he ho thoroughl
mal conmpetent, as required by thh
tiolo; and wvhen so appoint he shall
roucho the compensation fixed by the county
as provided in section aooe, in iien
of a.li fees, except such fees as are anmml
by law for fm services as county surveyor;"

And your county court has exercised thelr diseretion as
provided ia seotion 8011 and appointed your county surveyor (am
elective office;] eotion 11571 R. 3. Wo. 1920) as county highway
enginecr,.
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The county highwvay engineer law was enacted in 1907,
Pe 401, et seq. Laws 1907, and the original ceection on removal
was as follows: Seetion pe 401, Laws 1907,

“The county highway engineer shall be
a rousident of the 5tite of Miscouri, and
he shall be skilled in the laying of
drains in bridge, culvert and road
building and general road work, and he
shall have pragtical knowledge of eivil
ring. He may be removed from
office by ‘he county court upon the
of Ancoupetency, neglect of
duty, :r for any other good and sufficient
cause.

And the reading of the originzl secti.n on removal, Laws 1807
above, nd comparing same with the prosent seetion on gualifi-
cations and removal, ‘eotion 8008 R, &, Mo, 1938, we find that
the statute has been enlarged and amplified as to the causes
and reasons for the removal of the highway engineer by the
county court.

geetion 8009, A. 8. NMo. 1929, provides the qualifications
and how he may he removed and szld segtion reads as follows:

“The county highway engineex shall be a
resident of the state of Missouri, snd
shall be siilled in the of &rains,
in bridge, culvert and road building and
genersl road work, and he shall have a
practical knowledge of civil engineering,
and shall be aotive and diligent in the
discharge of his duties. If any county
highway engineer shall faill, refuse or
neglect to visit and 1mpe.“ in person or
by his deputy, the roads, uridges and
culverts in eaoh road distriect in the
county, at frequent and regular interwvale,
or shali fail, refuse or negleet to advise
with, aseist and direet the road overseers
of his county im the performance of thelr
duties, or if he shall fall, refuse or
negleet to perform any of the duties imposed
upon him by law, or if he be found incom-
petent or in any neonner uafitted for sueh
offiee, he may be removed from office by
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the county court, and it shall be the
duty of the county court to remove such
county highway engineer forthwith and
to appoint » sucecsessor in his stoad,®

"hen we read Seetion 5008, R. 4. Mo, 19238, in connection
with 8008 R. 3. Mo. 1938, and the mxumardingthc
removal of an appointive officer, 1%t is our ovinion that under
the statements set forth in your letter the county court of
8a ine County has the pover %o remove the highway engineer for
causes 129% out in seetion 8009, R. 5. Mo. 19239,

We further base our opinion on the statutes nforesald
and what the courte have sald on similar propositions,

In 48 C, J. p. 964 it is sald:

"Jhere the term of office is not fixed by
law, the officer is regorded as holding
at the will of the appointing power, even
though the appointing power attempts to
fix a definite texmi* = * *»

In R. C. L. Seoction 386 p. 563, it 1s said:

"Yhen the term or tenure of a public officer
is not fimed by law, the general rule is
that the power of removal i1s incident to

the power to app int, The tenure not having
been deoclared by law the office is held
during the plecasure of the authority making
the appointment.” * **

In 39 Oye. 1371, 1t is sald:

*“I' is the universal rule that where the
duration of an office is not preseribed by
law, the power to remove is an incident
of the power to aopoint."

The annotated note set out in 36 L. R. A, (7.1, 866, the
general rule is stated:

"A person bolding an appointive office,
or even an el-eotive office, created by
statute, wherein is reserved to the ereat-
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ing power or to some other offici=l

or body the authority to remove at
pleasure, holdlig the office subject to
the ezercise of thie power 2t any time,
He can c¢laim no property or contractg
rights in the office, and his

removal if in accordance with the statute
authority is a breash of no oblig=tion
or duty to hin. The exercise of a power
of removal may e impliedly as well as
expressly conferred.®

In aunotated cases 1912 C. note on p. 374, note said elting

many cases:

sald:

#@With respeet to the temure or duration

of a public employment, it has been ruled
uniformly that where power of appoint-

ment is conferred in gemeral terms and

without restyictions, the power of removal

at the will of the appointing power without -
cause or notice, is applied and alwaya

exists."

In Forstmen v, Adomson, 101 Mo. A. 119, l.c. 134, the court

“But where the law oonttnu’ the authority,
under which the appuintment is made, 18
silent s to any limitation of the

of removal, and the official term 12 un~
limited, tﬂe absolute power of removal is
an incident to the powor of appointment

to be invoked and applied at pleasure
without motice, and without legal 1iability
for the results. These priancipale have
been frecuently recognized in numerous de~
cisions, allke by the Vederal courts as
well as by the courts of many otates, in-
cluding our own.,” * **

In the case of Jtate ex rel. v. Hedriock,394 lo. p.31 l.c.

64, 341 3, W, 416, the court said:

#s & oIf the 81 ple power to appoint is con~
ferred and no tern is fiwed by law and nothing
else appears, then the a) ocintee may be re-
moved at pleasure, by the appointing authority,
without notice, the prefermemt of charges or
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the assignuent of reasons., Throop on
Public 0fficers, Chap. 354 Hechem's
Public Officers chfﬂ.l}. 445, Tiue reason
of the rule is ?otmd ia the unreason of
its alternative, which, =9 ¥r. Mechem
says, would be %hat the teuure of such
appointee then would be '*mubjeet to no
will but his om'; 4i.e. he would, in
auch ease, hold at his ovn pleasure, a
predicanent in which courts have refused
to place the public. This is the law in
tiis state. Im State ex rel. Campbell v.
Police Commissicners, 14 No. App. loc.cit.
302, 1t is saids

‘I 2 not (isputed th-$t the power

of removal at pleasure is incidental
to the power of appuinting, in the
sbsence of any 1multntm‘ iimitation
in the law which crcates the authority
to appoing,'* * =+

It iz the ovinion of this office that the county court of
your county where the county surveyor has been app inted nighway
engineer under Section 80086 R. 3. Mo. 1 28, ~nd 8011 R. 8. Yo.
193%, that the county court h s the power under section 8009,

Re 8. Mo, 1029, herein set out, to remove the highway engineer
for th: ¢ uses set forth in sala seotion, and upon the removal

of the nIghway engineer the aushority o appoint amcther engineer,
of course, follows.

If there remains some question which in your judgwent is
ot covered 7y this oosinion we shall be glad to go into the
matter further.

Yours wvery truly,

COVELL i, MEVITT,
Assistant Attorney (eneral,

APPROVEDR,

Attorney General,
Cruts MM




