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rmp-.n.ummt ntiuﬁd to -..zs a day fee for keeving pri- '
soner while undergoing exanination preparatory to commitment.
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FILED
flonorable Walker Florece 7j
Prosecuting Attorney
Howard County 22

Fayette, Missourd /

Dear Sirt

m-unmmmzmum 1933, which
is as follows: O

*this request is for an interpretation of
seotion 11791 of the Revised Htatutes of Miassouri,
1929, and two cages ¢ited thersunder; Otote ex
rel. Million vs. Allen, 187 Mo, 560; and,

gtate ex rel. Dickmann vs. Clark, 170 Meo. 67.

The sheriff of this County recently demanded

Mﬁ’:' m:mhhﬁcmoth.l
am pm-mm»
WM'M’.‘I
;:llmmuu. pnuummu-
llowed before im thi mm result
is that the sheriff's bille have >un into large
sums for the reason mt it 12 not possible,
at all times, for me to immediately give the
pﬂmﬂll‘nﬂnuﬂma!mt has proved

to me for that reason.

¥ill you please state your opinion as to
whether or not the sheriff 1s entitled to #1.35
a day for the safe keeping of prisoners under
these circumstances,

Peraonally, 1 can see no reason why it 1s any
more expensive to keep them before a preliminary
than it 1s after, and I don't think that the
Legislature intended thet thi s amount be pald for
each day of safe keeping.

Trust that I heax from you scon and thanking
mﬁ‘:‘thoommrntlumtmhnm-.

already, I am, *

P




Hon, Walker Plerce. =G Wy 1o, 1833

You desire an opinion as to the ianterpretation of that
part of ZJeetion 11791 R. 4. Mo. 1939, »r the #1.35 a day
fee due the Sneriff for the ssfe keeplug of prisoners preparatory
to committing them to jail, You state that thé Sheriff is of
the opinion that he is catitied to 71.35 a day fee for keeping
prisoners until prelimianaries -re held on sueh prisoners.

geetion 11791 R. 4. Mo, 1938, in part pertineant to the
inguiry herein considered reads as follows?

“fhe sheriff or other officer who shall
take a person, charged with a oriminal
offense, from the county in which the
offender is apprehended to that in which
the offense was committed, or who may re-
move A prisoner from ome county to another
for any ccuse authorized Ly law, or who
shall have in charge

any pexaon
»ining

st & &
a:snggiﬁszz. 2ig El!l*
% or tronsporting, s» 012'9 ng and
main any such person, shall be allowed
by the court, having oo nizance of the
offense, one dollar and twenty-five cents
per day for every day he may have such
person under his charge. = * = ¢

In the case of State v. Wofford, 116 lo. 223, the court
had under consideration the above quoted part of the statute., The
fagts in that case being: a man was arrested upon a warrant,
charged with a felony} = he was brousht before the justice who issued
the warrant, and on motioa of the prosecuting attorney, the
defendant was conuitted to jaill to ~walt $rial; the case was
continued for quite a while when it was subsequently dismissed;
the marshel applied for the fee of I1.256 per day for the seventy
days in which he had the custody of the defendant a2z he claimed
while mﬁlng examination preparatory to commitment. The
Gourt held tids case that the marshal was not entitled to the
fee, holding that under the otier seotions of the statutes the
defendant vas committed by the magistrate. These statutes will
be herel set out. The Court in 1ts ocinlon »aid the
following: (l.e. 333)

" ®e o » oJg 45 & well settled law that no
officer 13 eantitled to fees of any kind
unless provided for by statute, and that
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the law conferring such right must be
atriotly counstrued because of statutory
orizin and right.* = » *»

And further at page 3263

“s w» o »If the fn0ts showed that there wns
no jail provided by Jaskson county for the
safe keeplug of prisoners, or that there had

been f r
N e i o
sory on 3! paxrt O marshal to keep
the person under his guard, an entirely diff-
erent rule would prevaill, but the pleadings
show that the county i well provided with
regard to jalls and aleo that the prisoner was
commi $ted to jail by the justice to await
exanination. The statute, piving it the
most liberal construetion, does not, in our
ovinion, entitle the rel tor to the fee claimed.®

In the case of !tate ex rel. Dieckmann, sShexriff, v, Clark
et al. 170 Mo. 67, the Supreme Court ia Banc, held tﬂnt the Jheriff
wag entitled to t&o $1.235 pexr day for the keeping o’ & prisoner
while undergoing exsmination preparatory to commitment., The fagte
showed that the defendant wasg arrenmied and the court had adjourned
for the day so the prisoner cuuld not have been brought before the
court on that day, and it was the duty of the sheriff to safely
keep him until the next day at which time he wns produced in court
and then committed by the court to jail to await trial, In this
case the court discussed the Wofford Case, supra, nd distinguished
between that case and the instant one, and aleo the Thoneas v,
County of ut.Louis, Gl ¥o. 547,

The oase of State ex rel. Mililon v, All Auditor, 187 ve.
5680, the Supreme Court in sane, held that the sheriff was not
entitled to the $1.256 fee for the keep a prisoner wiile under-
going an examination preparatory to commitment because such was
T oo LoEt" atotioe ot ead o, egLEY Sepertad.foe prismes
formation in the Circult e dherx arres [§)
a;d kxept him in custody uander the capilas issued by the cimﬁ erk
unti trial time. The court held that a commitment means a judicial
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order, and until such an ordsr is m de the person arreuted is the
sheriff's prisoner, by virtue ,f the caplas, (Thomas v, County of
St.Louls 61 Mo, 545’). After an order of comnitment has been made
by the court, the sheriff or jailor is entitled to & sum not ex-
eeeding the amount per day for the board of a prisoner., Tils case
also distinguishes the Jleckmann case, supra,. The Court had the
following to say: (l.c. 564).

“It may be true that a sheriff runs ~e muech
riok and inocurs as much expense in keeping a
prisoner in such a case as thls, as he does
in such 4 cage ‘s the Dieckmann case. But
these are considerstions with whieh the courts
have no concerm. OCosts and fees are purely
the ore tures of the statutus, =nd one who
claims them must De able to put his f upon
the express provision of the stntutes which
allow them or the courts cannot award them,
The statute allows a oheriff one dollar and

a gquarter a day for haviang a2 prisomer in his
charge ‘while uniderguing an examination pre-
paratory to his commitment,® amd only allows
fifty cents a day for knping and boarding a
prisoner after he 12 committed to prison or
while he is in prison awaiting a trial on the
merits of the ch-rge ag:sinst him,

The reason for or ianjustice in the difference
is a matter for the Leglslature solely, and not
for the courts. The courts can only eanforeoe
the statutory law as it is written."*

Seetion 3467 R. 4. do. 1929, provides that when a gomplaint is
made to a magistrate in writing and under oath, setting forth that
a felony has been committed and the nawe of the person agoused
thereof, it shall be the duty of such magistrato to issue a warrant
command the offiger %o whom 1t 1o direeted to take
the agcused and bring him before such magietrate.

Jection 3488 R. 8. Mo. 1978, pertains to ball. when suc!: prisoner
is brought before the magistrate.

seotion 3473 R. 4. ¥o. 1939, makes it the duty of the istrate
t0 proceed as soon a3 may be to examine the couplainant and witnesses
in support of the prosecution, on oath, in the presence of the
prisoner in regard to the offense eharged.
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Seotion 3474 . 4. M. 1939, provides that a megistrate may
adjourn an examination of a prisoner peanding befor: and 1f
the party is charxg d with a ballable offense, he shall be entitled
to ball, otierwise he shall De gommitted,

The provisions supra, nd other provisions in the sta2tutes
under Article 5, Chapter 35, makes it the plain duty of the arresting
officer, when he has » warrant issued from a court n felony oase
to brd:ng ufu tg:tmu t;:::h;;th bof:r:h:h:i court lndutis;n it {:'
the 0 magie permi prisoner to pend

an um:lution, or oommit him pendiag hearing.

In your case, if the sheriff after serving the warrants, took
the prisoners before the court, the court would have committed them
either by a docket entry or comnitme .t papers to the cuatody of the
sheriff pending an examinati and when came was done the sheriff
would De entitled to only the fee for board prisoners as provided
by seotion 11784 R. 8. #o. 19389, and not the £1.25 a day.

From the above and foregoing 1t is our opinion that the
sheriff 18 not entitled to the M.25 a day for keeping prisoners until
their preliminary examinztions, if said prisoners were in jail
awalting examination after they hed been brought before a maglstrate
and sald magistrate continued or set the cause for hearing at a

future dage.
Trusting this amswers your ia ulry, we are,

Yours wvery truly,

JANES L, MORWBOSTEL,
Assistant AtSorney Gemeral,

APPROVED

Attorney General.

JoHIMM




