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RELIEF OF I NSOLVENT CRIMINALS CON:F'INED: Construction of Section 
3859 R. S. Mo. 1929. 

Auguat 1 7, 1933 

Fl LED 

.... / 

'---/ ----'f 
I 

Honorable u~rbert Por klna 
Cl rk of the C:rcuit Court 
Pinaville ~ JJ1seour 1 

Dear Sirs 

Your l otter of July .:J.st • Cld.dreased t o th1a ~art­
ment wher e in you desire an opinion as to t he conatru.otton or 
, octlon 3659 R. s . • 1929 • !'las on banded to ror ana er . 
Your l ottor 1o herowlth quotedt 

"It has hGen n q eatlon hore discu r: ed 
by mysolr nnd the Prosecuttng ttorne.1 
as to w thor t1on S859 rulo in case 
of In olv nt pr1 on r ... , and 1l' i t doe 
a s 1 think nd claim, th n I or 1 t would 
be y tu iDGss to order tbs r elease of 
lnaolv nt prisoner after la) in jail 
ono day for each two dollars of fln and 
conts ~ no Puckett the ~oaeeutl a t t or­
ney claims t hat it 111 t nko 20 duys to l ay 
out any amount of coa t s, and 1 t bas always 
been the pract ice he to keep prl oner 1n 
jail t wenty y t'or t he cost rc ardl. ,as 
of bat t h e coat ht be. 

If I om eallod upon t o do oamo I will 
try t ho Section 5859 , a I now soo it , 
and i:f 1 t la not too much trou l e I woul d 
ltke ror you t o give me your opinion 1n 
t his o. tter . " 

You state that . ou are in doubt as t o r111e th.er or not 
Sectl n 3859 R. s . o . 1929 , sh ould. be tollo od in the caoe ot: 
insol vent prisoners . e supposo t hot ·he otbor s t atu o ... which 
~~ t conrunn you on tho tter oro . • c tlons 3727 and 3728 R.s . 
Mo. 1929 , whi ch are aB follows : 
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" ·hen any person is held 1n custody or 
i pr1aonod f or & f1no imponed f or a 
cr1m1nal otf enso . as apoci f i ed 1n the 
last sect ion, ~~ court in which the 
cause was tri oo., ot• the Judge thereof 
1n vacation, on t he petition of t he 
prisoner tor that purpose, shall eont• 
ence ~ t o lmprlaonment f or a l imited 
time., in 11ou o.r tho t1no ; .u..d at t he 
expiration of such ttmo , tho prisoner 
shall be d !a charged on tho p nt of 
costa , or obtnl n1ng hin dlscbargo 1n 
the nner 1n the next sections pro­
vided. 

Wll.Gnever any person shall be detained 
f or the costa of a crtmtn.ol prosecution, 
ho shall , at'to1~ !laving endure twenty 
days ' 1mprls~nt in tbe county jail 
f or the nonpayment ot euch costa , be 
po~tted t o t ake tb3 benat1t o~ t he 
l awn f or t ho relie~ ot tnaolvont per­
sons con f ined on crim1nnl proceao, on 
mak~g application tor that purpose ~ 
and contorminB to tho prov1a1ono o~ 
auch l aw . " 

Ae to which of tho ab ove quo cd aoct1ona or ::oction 3859 
R. s . • 1929 , a s n ~ ioned 1n 3 our l e tter a ro ul d appl y, 110uld in 
a lar.ge dogreo depend t..pon the f acts and c1rcumatancea surrounding 
t he indi v i dual case. tndor ~ection S727 a bove . if a person 1a 
tined 1n a certaln amount Wbich would necessarily carry the cos t a 
he could not be d ieehargod or tnko advantage of paying the coete 
or andur1n twenty daya ' 1mpr1aonmcn aa der Sec tion 3728. unloas 
the t rial judge Ghou1d 1n lieu or hie 1'1De sentence him ~ o l.mpri­
sonmont for n l imited t.ima . ?hla wao hel d 1n tho caoo o Ex parte 
Roy Secrest, Pot1t1vner , S26 o . 1 . e . 84lz 

"Tho sta.tuto author1z petl t 1onex· •a 
com tmont 1a Section 4070 , nevisod 
s~atutea 1919 , a followaa 

ihonever any detondnnt shall, on a 
conviction, be aent~re d t o ~prison­
mont 1n a county jnil, or to pay a 
fine , h e shall be impriconod until 
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tho :Jontenee io full~ CO!Dyllcd with 
and all costs pnid, \Uuo~a ho be 
sooner dischurgod in t ho nner 
herolnat'tor provided# 

Thla etatute, within i to aeope,ap­
plios al1ke t o m13de~eanoro and fol­
on1os . It 1D a part and parcel ot 
every sent(neo to a fine (Ex parte 
IJarkor, lOo !.to . 551 , 555 , 1 '7 s . rJ . 
658), and tho jud mont ;:as 1n :sub­
stentlol ecr,npl1anco thorow1th. '1'1 e 
mnnnor 1n \'l.l1eh dei'ondo.nt c ould ' be 
sooner diach:lrgod' ia thuo oot forth 
1n t h.e soot!ons 1nned1ntoly followt.ng: 

ct1on 4071 & ' then any person 1a 
hel d 1n custod7 oz· 1mpr1aone:1 tor 
a tlne 1mpo 6d for a criminAl orronne, 
ao opoo1t1ed. 1n tho last noct1on , the 
court in w ch tho cnuoe wnn tr1od• 
or the judgo tharoof 1n vacntlon, 
on tho petl tion of' the prisoner for 
that pt~posc , slall .~nteneo ~to 
i mpr1 conm'ln t f or c ll . .U ted tlmo, ln 
lieu of the fin e ; ~ a t tho oxpir­
atlon of cuch tlrne , the prlsonor 
sl:£11 .o d1ocbargod on payment of coots, 
or obtuinlnu llis c\1 schnrgo ln t ho .cnn:ncr 
ln t he n •'J.Xt aoet t ons provldod.' 

bttc t1on 40'72: ' ihoncvol' o.ny peroon 
&hAll bo detn!nad for tbG COGtS of a 
cri~al px~eoeut1on 1 ho o l 11 , a£ter 
hav1ne ondurod twenty do.js ' 1mpr1aon­
mont 1n t he eounty Jail f or t ho non­
paymont of ~~eh coatn• be pe~uttod 
to take tho benefit or the laws for 
tho rol1e .f or i neolv nt T)~l':ons con­
fined on c l· im..tnal proeon:; , on mnldng 
applicati on ror t hat pul•poso, and 
oon!'ormi to the pl'ovislons of ::~uch 
law. ' 

~ectlon 4071 , oupro , provides a e­
t h od, nnd \lf{"'l are advised of no other . 
by wn1ch n defondunt ~ o com tted . ay 
discharge t he .r 1ne apart rrom t hcs 
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costa asaonsod a Halnst h tm by tho samo 
jud ent . lie m&Ay pet1 t1on t}¥.) court 
in wltich t he cause w a tried , or tho 
j udge thereo~ 1n vacation, t o •sent­
once him to i.mpr1sonm~nt 1 or a lln:-
1ted t imo , in lieu cf t l::.~ fine , ' 
ihcn aueh prison sentence 1a norved 

llo ls entl tlod to oo clischarged on 
payment v coots or obt~tnins ·hl& 
d1sehnr·.)O .alder Sec tion 40"/2 and t 
act fol" tho relief of insol vcutfj con­
tlnod on crim1nnl proce n. To 
authorize a u1ncbarge there mus t be 
a strlot caop~lance with t~q atntutoa 
preacr1blng the m ... thodr- by which i t 
may be o talnod . llav1ng iollo; 
way of 1 ir. o • choosing not authol~lzc=d 
by statute pot1t1ons r i E not entltlod 
t o be d1schnrged . ~ 

Now a s t o the a.3c tion in aont1•ovor .. , l'Ullil$ly, f eet ion 
3859 R. s. o . 1929 , whl.ch 1 n f ollo s : 

"Any person eta1ned ln prison 1'or 
the nonnnyment of ny 1'1ne or coot s 
on account o~ any crl.ml:1o.l proc eed­
ing ~•7 be ordered to bo diocbnr 
f rom such ~prlno~nt, b J the court 
or by the judBC of t ho court having 
cr1minnl jurisdicti on for the county 
in which he r.rJl1.''3 be, or b~ the clork 
of said court 1n vacation~artor ~-
1ng imprisonod one day f or evox·y two 
dollars o f ruch .! lne w coats , or 
a£tor avin endureii t ·enty "'oyn' 
actual imprisonment 1 or t ho non­
payment of costsr. 1£ he bo unabl e 
to pay tho same. • 

you tate thnt the prosecutlng attorney tekeo the JOS1 t ion that it 
requires twenty daya t o be served hy a prison_r for tue costs re­
gardless of bat the costs · t Jv ' pc tins tnnt portion or the 
abovo quoted section "or after havtn ... or ured t wen ty dnys ' nctual 
imprlaonmon t for tho nonpayc:ten t. O.&. coots" , i:f he is unable t o pay 
t he n~~e o agr oo l th th~ prooecuting att orneJ provided t t the 
costa woul.d be 40. 0 0 or more. But t:or t he sake or nrt;....t10nt let 
un asoume tbnt the total coats are only 16, 00, the pr1ooner be­
ing all owed by t he Sec 11on 2 . 00 £or each. df.\7 conf nod ·n tho jail 
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for serving hia c.osts a uould ha'IO t he coo t s s orvod in eight days. 
hJ s hould be be confinod in jail t onty days at tl»' rate o£ C2 . 00 

por day t o serve 16. 00 in coats? Tlw costa in cr1~al cases 
aro s omotices very exorbito.nt end these etatutoo 1"o1• t he 'rel1o1" 
of 1n~olvent crlm!nala con 1no ' 1n our opinion were deo1med to 
prevent n pr1sonet• from bG1nt~ confined 1n a jail lnder ln1 toly • 1n 
tho GVont tJ1a t ho was unnblo to pay l.e costs. 

e d o bOt bol1evo .h t the statuto contompl atoo thnt 
every insolvent oz1.sonor N ""8..1'\.llass of t he ount or hla co t o. 
should bo compo1led t o remain t e nty d nye s e rving t imo fer the 
co to but rathor 1£ tho costs aro moro than t wenty dnyo at 2 . 00 
per day ho should be given the opportunity t o d1 charge ~self 
under t he procodnro ao set out n cubsequent sta tutos, i~ he 
desires to avn11 h~selt of the opportunity . 

APPROVED: 

ROY elUTTRlClt 
Attorney General . 

o.m: 

Yours ver y truly , 

OLL1 VhR • l OL 11 
Assif'tant Attorney GenorLl ~ 


