
PENAL INSTTTUTIONS: Selection of deposi tory , righ\ to 
preferences in fai l ed banks. 

Kuch 9, 1933 

Boaorable Stephen B. Baate~ 
Director Departaeat of Penal tDstitutioa• 
Jefferaon City, Uisaourl 

Dear !lr. Bwater: 

J 

We ackDowledg• ~eoeipt of your letter dated Karch 
2. 1933, 1a which you riate in part and iaqulre •• follo"t 

•?be etatutee proYide that money depoeited iu 
a bank by the PeDal Board shall b e doae so by 
lett1~• ia each odd year, the advezt18emeat 
beag 80 that the letting will take place oa 
July let of the odd-auilbere4 year a . There 
i8 a fuzther provision that if bide are 
reoelved for monies off.red for deposit and 
the depoe1tors agree to bond, a bond aball 
be given securing these deposita. 

I• the yea% 1931 the aoaey was offered, aa 
I understand, as provided by the atatute1 and 
no bids received. Therefore, the aoaey oa 
depoei t 11l the bank fToa July 1. 1931 until 
today i8 deposited without being secured &8 
prov1ded b y the etatutea. !here is also a 
penalty in one s ection providing for the Board 
not carrying out the sections preceding those 
providing for the penalty.• 

And furtber: 

8 Tbe Board 1e in a quaadary what shall be done 
when the banks fail to bid for money or •ecure 
the funds deposi ted with them. These monies 
cannot be depoai ted in the State '~'reasu:ry &Dd 
w1thdr&WD e~oept by an appropriation, ao that 
is 111pract1oable. 



• 

honorable Stephn B. Buater -2- llaroh 9• 1933 

fte •eabera of tile Board each g1 ve a bond, 
and we do not want to be liable on the b01ld 
1! anything should happen to any of the fuada 
depos1 t ed 11a the bank~ aad 1f w~ cannot aake 
a deposit 1D a l egal way, we want to be 
advised what we shall do.• 

~he r elatioa between a bant and 1te depositor ie 
that of debtor aDd creditor. 

Utley v. Hill, 156 Uo . 233. 

Section 3153 Revieed Statute• 1939 , provldea tbat 
wheaeYer any perso~ 1a insolvent and is iDd~bted to the State of 
Kieeourl the debt due the .tate ahall be firet satiafied out of 
tbe insolvent's property. the above atatute, atandiag alone. 
give• the state priority for money deposited 1a aa iasolYent beak • 

la RS: Holl&Dd Banklag Co., 313 o. 307• 317. 

eaept aa to 4ebta due the Ullited State• &Dd to eerY&Dta for wac•• 
and to thoae due for eerta111 expenses lncv~-ed ta aictneaa an4 
burial. Section 15 of Article 10 of the Oonatitutlon of M1saour1, 
ae well u Article 2 of Chapter 72 Revlaed Statute• JL1ssour1, 1929• 
requires all s t ate money to be deposited by the State Treasurer to 
the credit of the state for the bene~it of the funds to which they 
reepect1vely beloDg in such bank or banks as may be eelected by 
the Treasurer, with th• approY&l of the Governor &Dd Attorney 
Ge•eral. upoa such bank gi v1 satisfactory security for the 
deposit and ~he money ao deposited to be disbursed or pald out 
by the !reawarer for the purposes of the State , according to law 
and upon warraata drawn by the State Auditor. he depo•it 
rell&1ns to the credl·t of the state uatil disbur s ed according to law. 
Moneys belonging to the state can only be paid out by the Treasurer 
wbea aad after the saae has been appropria t ed by the Legislature, 

State ex rel 7hompson v. Board of Regents, 
305 •o. 57, 

and aecording to the appropriation Act. 

Section 8316 ~evised Statutes 1~29 cr eat ea what ia 
deeigaated ae the •nepartaent of PeDAl Iaatltutiona•, which 
<leputaen 1t i s pro'l'1ded shall h&Ye oontrol nd ~uriadiction over 
all penal 1net1tut1oaa in the •tate aupported by aoaey appropriated 
out of the State ?reasury, referring epec1f1cally to the Miaaourt 
Refor.aatory at BooDTille; the ladust~ial Rome f or trle at 
Oh1111cothe; the State Induatr1al Roae for •cro Girls at Tipton 
and the S~te Penitentiary at J eff ereoa City. By Seotion 8317 
Revised Statute• 1929 , f 1-.e cQJBe1ss1oaera to be appointed by the 



loaorable S'tepben B. Huater -3- Karch 9 , 1933 

OoYernor shall have tbe oont%ol tmd •anagement of the "Department 
of Penal Iut1tut1oa••. Kon eye reoe1Yed on a·coouat of th• 
penitentiary O.ll ·be paid into the State Treasury. 

1929", 
fuads 

Sec·tion• 8358, 83?7, 8318, 8401, 8451 , 
8.t54, 8483, 8505, and 8675,Rev1eed Statute• 

proYide for requ1e1 tioaa being aad• by the pn&l boa-rd for 
out of the State ~easury . 

Section• 8428. 8453, 8455, 8483 aad 8489, Rertsecl 
Statute• 1929 , provide for the State Auditor dftwing warran~a 011 the 
State t%eaauzy oa &coount of t he 1nst1tut1oaa eowtrolled by th• 
•Departaeut of Penal laat1tut1onsM apparently w1~bout requ1s1tioae 
tllerefor. 

So that after fuads for tbe use of the penal 
la•tltutions are appropriated and after the aaae .-e pa14 into or to• 
the n.r1ous fund• or u••• proYided for 1a t lle coad•ct of euch 
lnatltutions. such fuad• _. .. out of tbe cla .. ~tioatioa of the aoaeye 
refer%•d to in Section 15 of Ar~icle 10 o f the co .. ti~utioD and 
Article 2 of Chapte r 72 Revised Statute• 1929 , &boTe •entiODed and ue 
funds which coae UJldeT the prov1.t10DI of Sectioa• -8616, ssn' 86?8, 
8&ft, 8880 ucl 8681 ReY1se4 Statute• 1929 with referenc-e t.o bida for 
a 4epoe1tory for funds in the custody and for th& use of the 
•neparue.nt of Penal lnst1 tutlona" . ABd as to such fuads the •tate 
haa ita right of pttior1t:r under Seotion 3'152. eupr&, upoa a baM 
clos1ag and where no depository baa been aeleoted, at leaa\ uatil t•• 
•eleot1on of a 1~&1 depoe1tory. 

Under Seot1on 8666 it is the ·duty of the commleaioaeYe 
of t_he •Deputaent of Pnal Iaet1 tutiou" to rec~i Ye sealed propos&le 
hoa any b&llt1Dg oorporatio•s. aeaooiations, trust COIIPUY or 
1Jid1Y1dual banker i a &a}' city. town or OGUD.ty 1D: which the institution• 
collt~olled b y the 'boud may be located - that 111 it any of such 
lutltut1ona is located in a county other thaD Uole their bids f or 
fuada belonging to or appropzi&ted for t hat part icular 1nat1tut1oa 
could be r eoei ved f rom such banks , aaaociatione· or '&net coaJ>&Jliaa 
lD the city, tom or coUDty where such ins:ti iu~ion 1a located. 
lot ice that such b.ide \fill be recel ved to be publ1slled in soae 
~ewapaper published where such bids are eut1tle4 to be r eceived. 
84et1on 8886. 

Seot1on 8678 ReY1eed statute• 1929 proYldea that lf a 
4epoe1to:ry be not aeleote4 after giving the &bove notloe. then the 
coamiaeioDere aay. at any t1ae after g1Y1ng ~he aboYe notlo• an4 a~ter 
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giving &D additional twenty daya notice reoei~e bids and seleot a 
depository aa 1• provided in Seotions ii1s. 8677 and 8678, although 
s .. tioa 8678 usee the word •may" w1tb reference to re-advert1s1ng 
for bide we think it •andatory on the comm.iaaioners so to do. 

State ex rel v. Lee, 282 S. W. 3~, 346. 

81DCe after tbe appropriation of the fuad for the 
uae of the various iDetitutiona controlled by the commissioners of 
the 1 Deputaent of Penal Institutions" and af~er the payaent by the 
7rea.urer of such funds for the use of such institutions and if 
a 1~1 depository had not been selected, such !unda would not come 
within the ruling of In RE: Holland Banking Co., supra~ holding 
tbat the state waived ita preference by accepting security for 
deposita under SeotioD 15 Article X~ supra, then we oan see no reaaaa 
whJ tbe funds controlled by auch ca.mias1oners would not further be 
entitled to the same pref erenoe, in e'Yent of in·sol veacy of a bank• aa 
~e county funds when a county court fails to select a coUDty 
depository. 

Huntsville Trust Co. v. Ioel, 12 ~ . w. (Rn4) 751, 

Harrison Twp. et al v. Bank, 45 s. . (2nd) l SS, 

White v. Greenlee, 49 s . w. ( 2nd) 1 32 , 

Boone County v. Cantley, 51 s . W. (2nd) 56. 

White v. Greenlee holding that if a depository bank 
41aqualif1ed itself du:r1ng the period for which it contracted to be 
depository, a truat at once arose in favor of the couaty that entitled 
1 t to a pr efeunt1al ola.1•· Under the above r ulings, those who 
are in control of funds required to be deposited in a selected 
depository bave no right to permit such fund~ to remaia in a bank 
not lqfully selected as a depository . If they do, tbe owner of 
the tuRd 1a entitled to a p~eferenttal clala. Of course the 
oo~aaioners cannot ca7ry these funds 1a their pockets, so that if 
the coaclseioners diaoharg• tneir full duties ia advertising t or 
bids. for a depository and failing to get such a bid and l eave the 
aoaey in a bank. n~vertheleae , the state would have, at least, soae 
proteotioa by reaaon of its clai• for a perference, should the 
baH fail. 

We tb1ak the tunde controlled by the oo~ea1oners 
shoul d be depos1 ted to the o~ed.1 t of the •Department of Penal 
Iu11 tutions• and to the further credit of the necessary and r eepeot1 ve 
fada dealt w1'th by the comm1esionera and not to the credit of the 
commiseionera or p 1 board. 
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We suggest that i• depositiag such fUDds that 
the bank recorda, your paae book sad deposit slips abould ehow 
the following contraot, 

"this dePOsit made and accepted as & s~ecial deposit 
and trust fttnd to be naid out on proper vouchers 
on said fund•. 

You can &ecOIIpliah th1s wording by use of & stasp with 
snob words on it. !his would further tend to create a preference 
in favor of the atate. 

You cannot select a depository outaide of the city, 
towa or oounty where any o f auoh in•tltutioae are located &Dd 
uAleaa you actuall7 C&r%7 such fuada in caah iD a safe or Y&ult, 
there is no other protectioa to tbe funds I oaa suggest. I 
might add that if the co .. iasioners, in good faith. att-.pt to 
and fail to aeleo' a depository. that would be a complete defenee 
to the penalt iea proY1ded by Seotioa 8681, Revised Statu~ea 1929 • 

._ to whether the commiasioaere would be liable 
oa t heir offlclal boada glTeD uader Section 8324 toT the faithful 
perforaaaoe of their J"eapect1ve dutiea, we express no opinioa 
at th1e time. 

Very truly youra, 

GILBERT LAMB 
Aaaiatant Attorney General. 

APPROVED: 

At~orney Oea~~al. 

GL:LO 


