
} 

I 
I 

SHERIFF: Fees ot Sheriff ot Macon Co. in extradition proceedi ngs . 

I } 
September 13, 1933. / 

F~~ED 

(_) 

Attention: Bon. Wbo4sou 6ockrill, 
liecutiYe Seoretar,r. 

!his department aoknowledges receipt of your re­
que•t, h&Die4 to General KcXittriot, tor an opinion in resard 
to the r .. a ot uon. B.R. ffill~aaa. Sheriff ot Maoon countT, 
Mia•ourl in eonveying one Clarence Dowell from Leavenworth, Kaeaae 
to Macon, •taaourl. 

We are not un4ertak1ng to paaa u~n the legal1 '7 
of the te .. •• oontaieed 1n the attached measeaser'• retur.a, aa 
unter See. Sl88, R.S. Ko. lilt the expenses or the messenger are 
aaee~aine4 b7 the Governor, an4 shall, upon his authorization, 
b• pa14 out ot the State Treaaur7 (the statute will be quotel 
later ia tull). Therefore, the burien ot detera1ning whether or 
not the , ... ot a aeaaeaser are fair and legal 4•To1Yes ent1relT 
upon the Qoyernor. We no•e, howeYer, in the ite .. ot t .. a ot 
the •• .. ~r, that being a aher1tf, it is obYioua he haa unter­
tak .. to elalm tees in bia otticial oapae1t7 rather than aa a 
Haa•ger. The GoTernor haa the powr to appoint and t o .alee hia 
~·' &aT om. he ao deairea, and becaua• it 1a the uaual praotice 
to appoint the aherift aa agent and •eaaenger, ~o•s not siTe the 
aheritf the right to oharse hia statutory ort1c1a1 teea. 

tollonr 
Un4er See. $587, B.s. llo. ltlt, the same beiag •• 

"Whenever the governor or this state 
ahall dsaand a tusitive from justioe 
from the executive ot another state or 
territorT, and shall have r eceival 
notice that suoh fUgitive will be sur­
rendered, he shall issue his warrant, 
under the seal of the state, to some 
messenger, comcanding him to receive 
aucb fugitive and convey him to the 
sheriff of the county in which the ot­
f'en• waa commit te4, or 1 s by law 
eognisable.• 
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Sept. lZ, 1~3. 

1\ 111U k aoted that the phraae •to •o•e aeasnser• 1a 'he aole 
peraoa ......., the oo-D4 ot the GoYernor to reee1-.e the t.lit1ft 
ud •oa•e~ JUa to the aherttr ot the county in which the oftea .. 
was --'ttea. The statute 1a silent as to any suart or to OJ' 
at41t1oD&l ... 1atant that the messenger might take upon hi .. elt 
to 1aelllte. 

Un4er s ec. 3588, •ent1one4 abo-.e, it the •••s~ ahoult 
, .... , or ahoul4 be in n..a or a guard or any other uaua .. l .x­
penae wh1eh he ant1o1patea he a1ght 1nour in conTeying the pria­
oner, the -tter aboul4 nrat lte taken up with the Go-.eraar aal 
be ahoull ba-.e the OoTernor'a appro'Y&l or sanction, or he •houll 
be able to eaa-.1nce the Go'Yernor that t he i te.m ill question •• 
••••t1al. 

Aa to the other item. in the messenger's return, we note 
noth1Jl8 anuaual and t he aame appears to be l egitimate e%penae. 
Bowevez, aa atatet aba.e, t he allowance ot all the it ... 1a 
whelly wi t hin the discretion or the GoTernor. 

~~ta 4epar~t haa here\otore realere4 aD op1a1ea '-
.Boa. Walter 0. SttllweU, ProaMut1~ .Attorne7, RaJmlbal; aisaovt, 
one quent• ot whieh relate4 to the teea or • ••MD&ft', ..a tile 
-. 1a be1q lneorpora'tH. and ..... a part of thia optDtOD. !he 
•14 ep1Jl1on 1'ollon: 

"'Para!ftph .t ot your letter ia aa 
tollo .. : tin extradition proee .. ins­
it the sheri~t 1a appointed messenger 
ot the State ot M1saoU2i, 1a he en­
'ttl .. to &DJ' eoapeasatton other thaa 
aotual and aeoessary expen•.. 1• re­
turninc the prisoner to his couatr''" 

Vn4.er See. 1$88, B.S. •o. lt!t, 8%})ese• ot the •••...-r 
.r. alwa7a Within the di•oretton of t he GoTernor of the State, 
.al4 ... ttoa being aa tollo•s: 

/ 

/ 

~he expenaea wh1oh may accrue under 
the laat section, being first ascer­
tained to the satia~act1on ot the 
go-.ernor, ahall , on hi• certificate, 
be allowed and paid out or the state 
treasur,r, a• other demands against 
t he state.• 

1 ~1a section does not make it mandat ory on the aherirf to 
,/f: H the ..... nger. The Governor c ould appoint any other person he 

, 1 ... 1~; th ... fore, t he Tar1ous tees which the aher1~f 1D hia 
..,.. 1 I o,t1o1al eapaoi ty might claim are not applicable. In the ca .. •t 



st-ate ex re-1 T. Alle, 180 J.to. 17, ~he Cour~ aa14s 

to'nter the natute quoha (See. 1''" 
R.S. Ko. 1819) the tut7 ot ••~•1"111a1q 
the queattoa ot the ea.penaat1on aal 
ezpen••• ot auoh .. aaeager 1a •••tel 
eolel7 11l the OoTenor aJld he ia ~u 
head or a eoerd1aa*• branoh or the 
goTe~nt, an4 all h1a ••t• aa a\loh 
aft in that oapao1 ty; h• .. , he eamaot 
~ 1ntertere4 with in tbe 41aoharse ot 
h1a 4ut1ea b y the oourta.• 

I• Uktq o•t the ezpe ... • 1an:J"Jro4 b7 the ahentr aa 
••acer, tt la the optnion ot th1a tepartaeat tha~ he alloul• 
1nolule the nwabe'l' ot mile a tranle"t, ola11l1ng •14 1111 .... , the 
expeuea ot the pr1aone~, hie own ezpenaos, the auaber ot miles 1J7 
rail, and uy other leg1 t1-te 8%)enaea and teea wh1eh the eoa­••t••• ot the aheritt or aeaaenpr atpt pr•pt hla to 1nelu4e. 
In the last &D&lya1a, it will not .. tter what the aher1tt or 
.. as enger w1ah .. to ebarp, but it will be wholl7 1r1 th1a the tta­
or~t1on or t he GoTornor aa to what aaownt he ahall reott••·'• 

It 1a the op1Jl1oa ot th1a depan .. at that tho aatter of 
r ... ot ..... qera 1a wholl7 wtth11l tile 41aoret1on ot the Qonrao~ 
ut "this lepartaet, UllAer atatll\ea aa4 the tee1a1• altoYe 
quo \H., ooal4 J&Ot usurp or infringe oa tha ~ powr b7 t1x1ag the 
f .. 8J ther.tere, we are ODl.J' -killg &4Y1a0!'7 nsseat1oRa. 

Oft:.&H 

ldf io!I'!Hldt, 
Atton.ey Oeneral 

Beapeottully aub~tte4, 

OLLITIB W. BOX.., 
Aea111tut Attone,- Oeueftl 


