
TAXATION: 
y 

Real estate in the custody of guardian 
for an insane war veteran may be taxed 
for state and local purposes. 

FILE 0 

Jul~ 14, 1933 0 

llonorable Geo. B. Padge~ 
Proeocut1ng Attor.n07 
Ga.llat1n. r.t1asour1 

Dear Mr . Padgot: 

Thla office acknowlodaes roeeipt of 3~ur 
letter dated .,une 27, 19331 as tollo.1os 

"At ~attons'burg, o., 1n this count7 
11vo an namod Albert £lnnk1nShip. 
' o hoo a brother, an ex- service ~an, 
now insane 1n n 1 ~overnmant hospital , 
and ho also has a ,other i n the 
~oap1tal No. 2 . nt s t . Joseph ~. 

lho ox oorvlco brother llas an income 
from tho u. b . uovernmant, and tnis 
Al bert olankinship 1s his guardian, 
handling bla roonoy as lt comos in, 
loaning 1t, on reol•os~ate . 1 rathor 
bolievo , thou'th not fully 1nf'ormed, 
tbat his mothGr in llo. 2 . aloo 
probnbly has aomo kind of income from 
the u. s . Govornmont ; Any way Al bort 

unk1nan1p, ls handling money ror the 
mothe r and brother bot h . He takes 
pnrt1culor palno to close ou t evory 
one ho nets n chance to , where there 
is an o~portun1ty to buy 1t in at a 
bargn1n, and he now ha:s to.kon over 
oovernl properties 1n t he town of 
Patt onobur .. , , r enting thol'!l , and these 
&stateo aro fast growing , and nt the 
sa-ne t1mo this r.uardlan , Aloort 
olank1no .1p contenda that he ia not 
required t o pay ax-.y ta.xos or any 1dnd 
on eithor tho .oney on hand , nor on 
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"lL curator does not sttlnd 1n tho some 
relation to the estate of which he has 
charge as dooe an adn1n1atrator. . In 
eace ot an 1ntostato•s estate the t1t le 
t o tho personal property, veata in the 
admlnlstrator for the purpoaes of 
o.dm1n1atrat1on and ho can sue and def'e:rd 
as :.uch in ' .ts own n ame bocauae of the t 
title. t 1n the case of an infant ' s 
estate the t1 t1e is 1n tho infant alone 
and not 1n tho curator. In sucb cnne 
the ct..rator hne only tho custody, eare 
and 1onagomont of his wo.rd ' s e state. 
( bect1on 529? R. s . 1889; Duncan v . 
Crook, 49 ' o. 116) It 1e tho duty ot 
the curator to represont hia ward in oll 
logal proceed! s, t o prosecute and 
defond tor h!.m, d lo ent1 tled to· so 
represor.t h1m 1n any suit w1 thout bo1ng 
espec1allJ appointed as guardian ad 
litem unless 1n n particular statutory 
proceeding n ditforcnt requirement 
shoul d be made. {Soetlon 5298 R. s . 
1889.) But ln all cases the ward is 
tho part3 end. tho curator is the 
representative; the act e1tbor in 
suing or dofend1ng 1o tho act of tho 
ward by hla curator" . 

The 1dent1eal question subm1ttod by you wao passed 
on in the case o£ St a te v . •right# 140 Co. 584, by tho ~upremo Court 
of Alabama. 'l.'he appllcablo prov1s1one of the federal law are oet 
ou t in the opln1on,rrom which we quote tho followina: 

" The guord1nn r oots hio contention 
that tho lando oro not subject t o 
taxation on tho provisions of 
seettona 454 and 618, 3~ U~CA . 
The £irst provides that: "The 
componst. tion lnaut•anco , and ma1n­
tonnnco and support allowance 
pa yable undor J. nrts II , II I mld 
IV , resp~ot1vcly , shall not bo 
aso1 ~nable; ~holl not be subjoct 
to tho cla1m3 of credit ors or 
any person to whom Q1'l award is 
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any ot' the real properties ho t akeo over 
in tho nomos of bla s aid wards. 

If ho should go on long enough at the 
rate ho is o i ng ! t may co possibl e for 
him to on e very propwrty s1tuato 1n 
tho city or Pattonsburg, loav1ne no 
parson t o pay any taxes t o p~opertios l n 
Patt onsburg. 

Ke baa not been paying any c i ty taxes , 
nor any atato, county or township tax. 
So that be is enjoyi ng all tho enjoyment 
of overy convent once t ho ci ty, county" 
and t he ... tate a.rr ord him, receiving a 
poreontage for looking after 1 t • w1 th 
t ho poaa1b111ty or 1nhor1t1ng a portion 
of 1 t , but i n no way does he expond any 
thing out or his brothers or others 
monoy, nor the pro1'ita derived trom it 
to pay their proportionate part ot c1 ty, 
to.n8h1p , count~ or State oxpense tn 
return for the pr1v11egos ho enjoy s . 
I t occur s t o me that ought not ·to he t he 
law, an:1 J. am therot"ore vr1 t lng t or your 
opinion ao to ohether t h1a money , and 
the propertlos he buys with tt nnd rants 
out for pr o f its, 1s legally ~ne tram 
taxati on. I f you do not tully under­
stand this tter I wtll bo glad to 
answer ~oat•onn a bo t it . " 

\1h1le you do not a t ate 1n -yout• l e tter wo aaaumo 
t he t 1 t l e to tho real oata te purcbaeod by tho ('U4rd1an was 
takon 1n the nmno o f the a rd . J. a 1 t s no necessary t o dis­
euse the quoat!on or tho right ot' the guardian ot on 1nso.ne 
person to uso monoya in his bnnds t or t h$ pt~poae of invest n t 
n and pur ehaso of r al estate for tho pur poses or t his caao• 

wo aasumo tho l oga l r lgbt ot tbe guardian to o.ke t he inveatmonta 
l•e d1 d mcke . 

It la important n this case t o dotemlno the 
rclntlon exlntlng botweon t ho guardian or tiho cura tor and his 
warc1 oo t ar as t h? t 1 tto to Jl'Operty !a concerned . "lo find 
a very cl ear s tatement of the conoral principle in Judson v . 
alkor, loo •. o . 165. .i\18 court at page 179 of tho op1n1on 

stated: 
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modo under Parts II , III , or IV ; and 
elulll be exc pt !'rom all taxation , n 
etc . (Itali cs s uppliod) USCA , titlo 
50, 3ec . 454, page 217 . 

'.l'he o thor sect! on provides: "J o 
e 'n payable under thla chapter t o a 
"otoran or h!e dependent a, or to hie 
oatato , or to nny bonetle!ary named 
undor Part V of this chapter- no 
adjusted aorv1co eort11'1cate , and no 
proceeds of any loan m: do on such 
certificate, vball be aubject t o 
attachment, l ovy , or seizure under 
any l egal or equltaolo oceaa, or 
t o National or Stato taxat!on" . 
(Italics ftupplied) ~SCA, title 38• 
page 276, Sec . 618. 

(2) It ie a goll- aettled rule ot 
statutory interpretation, that 
prov1s1ons t or exo~ptlon from tax­
at ion at be conatruod atr1ct1aa1m1 
juris, and claims ot exe~pt1on not 
oloarly wl thin the import of the 
language o.L' tho statuto must be 
rejooted.(elt1ng eases) . 

(3) \1hon this rule of 1nterprotat1on 
1a applied t o the quoted section ot 
the statute , 1t 1o clear that the 
exemption oppllee only t o "co ponsut1on, 
1nsurnnce ar d mn1n tonanco a nd eupport 
a l lowo.nco", n djuatmont cert1f1eatoo", 
ar¥3. "sumo peyab1e" under t he act o£ . 
Con~ress, and dooa not extend to 
pr1vatoly owned pr operty purchaeod with 
monoy a rising from ouch aourcoe , and 
WhiCh WO.A O.t thO time Of 1t8 purchase 
w1th1n tho jur1ad1et1on of the stat e 
and subject to it3 powora of taxation. 
(c1t1n • cases) " • 

Tho caao o1· State ex rel Smith v • .t.:oard or Cozmdss1onera , 
204 P. 915, involved the right t o aoaoas property belonntng to 
minor el1lldren of a deceased aold1or, the property being purchased 
n1 t h compensation puld by tm United Sta teo Crovol"'ll:lent . At 
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page 921 of tl1e opinion the court says : 

"~~o general thoory of tho law with 
r eteronce to f unds and properq in­
t ended for lnors 1a that both t 1t le 
and pos :Josslon are in the ard wh ile 
under tho charge and control ot the 
guardian. 

rr,htle tho rolat1on e t woan guardian 
and ward is thot or trustee and cestui 
quo t at , the trust 1s not ot aueh 
cb.llracter aa to give the guardian the 
logal titl e t: o t bo nrd ' a es t ate , but 
the title r e!T.n1ns in t ho· ward, and 
t he pooeeeaion of tho flarclla.n ' ·o t he 
posaeoaton or tho ward • 28 c. J . 
ll?Al . 

''The l egal titlo, however, 1a 1n t h e 
ard rat her than 1n tho guardlan: so 

thnt upon the death of the rc11an 
the f unds of tho ward do no t pass t o 
h1a oxecutor , rind on change of 
guardians no t ransfe r ot title take s 
place . Bl o po&oosa'on 1o doomed the 
poaaesa1on o f the ward . " 12 H. C. L. 
1123. 

~o conclude thnt tho intervention ot a 
ardtnn doos not loav~ t bo pension runda 

still 1n t ho hondo of tho ovornmcnt ao 
that they a re s till "poya ulo" or "due" 
the wnro as o.xproa od bJ sa USCA oct1on 
454 o ao t o exe~pt them f Dam aee1gnmont , 
oxecut lon , and t axee, but , When ps1d to 
t he guarU1an, the t 1tlo and pooeosalon 
have bo+h onseed from Lhe overnmont • 
and they oro no lon~or "payablo 0

, and 
consequently not antltlod t o any 
exemption from taxes ndcr aec t1on 454 . " 

Along the ea~e line of reasoning 1s uzan v . Cant ley, 55 s . • 
(2nd) 711, o decision or tbe Kansas City t'O\u~t ot' Appeals , where at 
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page 712 of tho opinion 1 t ia oald: 

"It is argued that t he monoy ahall 
not bo subject to tho cla1ma or 
creditoro , and since there can 
bo no nssi nt or garniat~nt or 
other PI'oceod!ng against tJ1e 
benef iciary , therefore the r alat1on­
ahip of debtor and creditor cam ot 
ox1at, ospocially wl~re tho bank 
takes tho fund \71th knowlcdgo c4 t! 
source theroof . 

Thi eontont.1on 1a on the theory 
that tho r>urpose and. intent of the 
legislation tn behal f of votorane 
la to protect the ruonoy f r om all 
claims, except the United Statoa 
Gove~nt , not only until 1t 
eomoa into tho hftnda or the bene• 
tie1ary, t ut also until the latter 
bas himsol f apont it. e think 
this 1a not t he correct const~~et1on 
or tnterpr otatlon t o bo ploced tl~r on. 
In our vic , funds thus risJ ng are 
not thus p1·otoctod after they lulve 
once como into t ho lw.nd or the 
bene~1o1ary. They hove then becam3 
h1a a solute property , end !mving 
oneo oOl:!o 1nto ills hUlda a re no 
longer an objoct of ool1c1tude or 
care on tL.o part of tho .iOVOI"D.Dmnt . 
~ho latter is care!~ to protoe t the 
tund until the bone£1c1ary roco1vos 
1t, but no further . This soems to 
be clear f r om the u:~o and aubooquont 
ro1ter tlon or the word ' poyabl on . 

o long na a r und 1s ' pAyable ' to a 
orson 1 t has not yet roached hlo handa ~ b 

but hen 1 t hao • 1 t c an no longor bo 
said to bo payable to htm. This 1a 
orno out by the plain lnt.ont of 

secti on 54 , P• 81 , or the abo~e­
mont1onod USCA , whor e , ln protecting 
money due pens1onoro ~ attac nt , 
levy ~ or seizure or ou ch funds 1 
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847 . 

p.·oh1 b1 ted , 1 t spe ke of monoy 'due 
or t o beeomo duo ' t o any pensioner, 
• ·ru, her the sw o r e ins "1th t he 
1 Jna•on Of f ice , or cny offl o r or 
ngont the root' , or 1e in eoltree o~ 
trans~lsolon to tho pens1onor' . 
I t 1 not exe~pt artcr 1t 1s paid 
to the penolonor" . 

~ ee nlao ~rttn v. Ouiltord CountJ , 138 s . B. 

Tax oxenptiono oro eonet~Jod strongly against 
t hooe ela1m1ng eueb exemptions. e do not believe 1 t wae 
the intention of t ho Con ress to exo~pt fr taxation the 
proporty 1n ich the mon ey pai d t o war voteranrl wa& invested 
particul arly more aueh prop rty ao subject t o taxation at 
the time o the investment . The exemption from t axatiOD mon­
t1onod in the act or Congrens proba bly reforrod only t o 
~xomptiona t ram 1nhor1tance , trans£er or estate tax, boouuao 
1 t 1o generally held that such f un a are e t from sueh taxes . 

See Estate of Harris 229 u. • 781 . 

Croas v. E ... a t;e of •1asn1n ,ton, 278 P. 414 . 

Tax Com~1ss:on v . E1fe, 162 N. E. 390. 

Jn m:: oru:ell ' a Estate , 295 Pa. 419 • 

. e thoretore aro of t h e op i nion that taxan cay 
bo properl y l ov1od , aesoaseu and collected a a1not the propertJ 
described l n J our lotter. 

APPROV W: 

ROY c KIT'.hiiCK 
Attorney General. 

GL: LC 

Very truly yours, 

u IL dt-7-T T . t:i 
Assistant J ttorney Ge~ral, 


