TAXATTION: Real estate in the custody or guardian

y for an insane war veteran may be taxed
for state and local purposes.

7/21’ FILED

July 14, 1933 SO J
35

Honorable Geo. B. Padged
Prosecuting ittorney
Gallatin, iissoupri

Dear ir, Padget:

This office acknowledges receipt of your
letter dated June 27, 1933, as follows:

"At Pattonsburg, #o., in this county
lives a man named Albert iSlankinship.
e has a brother, an ex-service man,
now insane in a government hospital,
and he elso has a =other ir the
Hospital Ho., 2, at 5t, Joseph iio,

fhe ex service brother has an income
from the U, &, Government, and this
Albert ulankinship is his guardian,
handling his money as it comes in,
loaning 1t, on realeecstate. i rather
belleve, thougzh not fully informed,
that his mother in No, 2. also
probably has some kind of lncome from
the U, 5, Government; Any way Albert
Glankinshlp, is handling woney for the
mother and brother bothe. He takes
particular pains to close out every
one he gets a chance to, where there
is an opportunity to buy it in at a
bargain, and he now has taken over
several properties in the towm of
Pattonsbury, renting them, and these
estates are fast growing, and at the
same time this guardlen, Albert
vlankins ip contends that he is not
required to pay any texes of any kind
on either the money on hand, nor on
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"A curastor does not stand in the same
relation to the estate of which he has
charge as does an administretor, = In
case of an intestate's sstate the title
to the personal .roperty,vestes in the
adninistrator for the purposes of
adninistration and he can suve and deferd
a2 such Iin 12 own name because of that
title,cut in the case of an Infant's
estate the title iz in the infant alone
and not in the curator. In such case
the eurator hes only the custody, care
and management of his werd's estate,
(cection 5297 H. S. 18893 Duncan v,
Crook, 49 jo., 116) It 1s the duty of
the curator to represent his ward in all
legal proceedlings, to prosecute and
defend for him, and 1s entitled to so
represent him in any sult without being
espscially appolnted as guardien ad
litem unless in a perticular statutory
proceeding a different requirement
should be made. (Seetlon 5208 H. S,
1889.) 5Sut in all cases the ward 1is
the part; and the curator is the
representative; the sct elther in

sulng or defending 1s the act of the
ward by his curator”,

The ldentiecal question submitted by you was passed
on in the case of Stake v, “right, 140 So. 584, by the Supreme Court
of Alabama, The applicable provisions of the federal lew are sat
out in the oplnion,from which we quote the followings

"The guardien rests his contention
that the lends are not subjeet to
taxation on the provisions of
seetions 454 and 618, 38 UCA,
The first provides that: "The
compensction Insurance, and maine
tenance and support allowance
payable under rarts 1I, I1I and
IV, respectively, shall not be
assl nable; shall not be subject
to the clalms of creditors of

any person to whom an awerd 1s
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any of the real propertles he Lakes over
in the nemes of his sald wards,

If he should go on long enourh at the
rate he is ;oing 1t may be possible for
him to own every property situate in
the eity of Pattonsburg, leaving no
person to pay any taxes to propertles in
Pattonsburg,.

He has not been paylng any city taxes,
nor any state, county or township tax.
S0 that he is enjo;ing all the enjoyment
of every convenience the city, county
and the State afford him, receiving a
percentage for looking after it, with
the possalbllity of inheriting a portion
of 1t, but in no way does ne expend any
thing out of hls brothers or mothers
money, nor the profits derived from it
to pay thelr proportionate part of el ty,
township, county or State expense in
return for the privileges he en joys.

It occurs to me that ought not to be the
law, and I em therefore writing for your
opinion as to whether this money, and
the propertles he buys with it and rents
out for profits, 1s legally immne from
taxation, If you do not fully under=
stand thils matter I will be d to
answer questions about 1t,"

While you do not state in your letter we assume
the title to the real estate purchased by the guardlan was
taken in the name of the ward, Ag 1t 1s no. necessary to dise
cuss the question of the right of the guardian of an insene
person to use moneys in his hands for the purpose of investment
In end purchase of real estate for the purposes of this case,

we assume the legal right of the guardian to make the investments
e d1d meke.

It is important in this case to determine the
relation existing between the guardian or the curator and his
ward so far as the title to property 1ls concerned, e find
a very clear statement of the gencral prineciple in Judson v.
-'.'inlk::, 155 soe 165, The court at page 179 of the opinion
stated:
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made under Parts I1I, III, or IVy; and
shall be exempt from all taxation,"”
etc. (Itallcs supplied) USCA, title
38, Uec.454, page 217,

ihe other sectlon provides: "No
sum payable under this chapter to a
veteran or his dependents, or to hie
estate, or to any beneficiary named
under Part V of this chapter, no

ad justed sorvice certificate, ard no
proceeds of any loesn made on such
certiricate, shall be suljesect to
attachment, levy, or selzure under
any legal or equitable process, or
to Nationel or State taxation"”,
(Italics supplied) USCA, title 38,
page 276, Sec. 618,

(2) It 1s a well=settled rule of
statutory interpretation, that
provisions for exemption from taxe
stion nust be construed strictissimi
Juris, and clalms of exemption not
clearly within the import of the

of' the statute must be
rejected.(cliting cases),

(3) When this rule of interpretation
i1s appllied to the quoted sectlons of
the statute, 1t is clear that the
exemption applies only to "compensation,
insurance and maintenance and support
allowance", "ad justment certificates”,
and "sums psyable” under the aet of
Congress, anki does not extend to
privately owned property purchased with
money arising from such sources, and
which wasz at the time of 1te purchase
within the jurisdiction of the state
and subject to its powers of taxatlon.
(ettin: cases) ",

The case of State ex rel Smith v, toard of Commissioners,

204 P, 915, involved the right to assess property belonging

to

minor children of a deceased soldier, the property being purchased

with compensation puld by the United States Govermment,

At
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page 921 of the opinion the court says:

"The generel theory of the law with
reference to funds and property ine
tended for =inors is that both title
and possession are in the ward while
undeér the charge and control of the
puardian,

"While the relation betweon guardlan
and ward 1s chat of trustee and cestul
que trust, the trust 1s not of such
character as to give the guardian the
legal title ro the ward's estate, but
the title remains in ‘he ward, and
the possession of the ﬁuu'd!m is the
possession of the ward", 28 C.J,.
1128.

"Ihe legal title, however, is in the
ward rather than in the guardlan; so
that upon the death of the guardien
the funds of the ward do not pass to
his executor, and on change of

no transfer of title takes
place, iils possession 1z deemed the
possession of the ward." 12 H,C.L,
1123,

“e econclude that the intervention of a
suardian does not leave the pension funds
st1ll in the hands of the jovernment so
that they are still "payable"” or "due"
the ward as expressed by 38 USCA _ection
454 #s0 as to exsmpt them fvom assignment,
execution, and taxes, but, when paid to
the guardian, the title and possession
have Loth passed from the government
and they are no longer "payable®, and
consequently not entitled to any
exemption from taxes under seetion 454,"

Along the sane 1ine of reasoning is luzan v, Cantley, 55 S. W,
(2nd) 711, e decislon of the Kansas City Court of Appeals, where at
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page 712 of the opinion 1t 1s sald:

"It 1s argued that the money shall
not be subject to the claims of
creditors, and since there can

be no ua{mt or garnishment or
other proceeding against the
beneflclary, therefore the relation=-
ship of debtor and creditor cannot
exlst, especially where the bank
takes the fund with knowledge of the
sourece thereof,

This contentlion 1s on the theory
that the purpose and intent of the
legislation in behalf of veterans
is to protect the money from all
claims, except the Unlted States
Government, not only until it
comes Into the hands of the bene=
ficiary, tut also until the latter
has himselfl spent 1t, ¥Ye think
this is not the correct constructlion
or interpretation to be plsced thereon.
In our view, funds thus arising are
not thus protected after they have
once come into the hands of the
beneficlary. They have then become
his absclute property, and having
once come Into his hands are no
longer an objeect of solicitude or
care on the part of the Government,
he latter is careful to proteet the
fund until the beneflclary receives
it, tut no further, Thls seems to
be clear from the use and subsoguent
reiteration of the word 'payable’,
S0 long as a fund 1s 'payable' to a
cerson it has not yet reached his hands, b
but when 1t hes, 1t ean no longer be
sald to be payable to him, This 1s
orne cut by the plain intent of
section 54, p. 81, of the aove-
mentioned USCA, where, in protecting
money due pensloners, attactment,
levy, or selzure of such funds 18
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prohiblted, it speaks of money 'due
or to become due' to any pemnsioner,
'whe “her the same remains with the
Penslon Office, or any officer or
agent thereof, or i1s in course of
transaission to the pensioner?,

It is not exenpt after 1t 1s pald
to the pensioner”,

See amlso Martin v, Gullford County, 138 5. K,
847,

Tax exemptlons are construed strongly against
those claiming such exemptions, We do not belleve 1t was
the intention of the Con ress to exeunpt from taxetion the
property in which the money pald to war veterans was invested
particularly where such prop rty =as subject to taxation at
the time of the investment, The exemption from taxation mene
tioned in the sct of Congress probably referred only teo
exomptions from inhoritance, transfer or estate tax, becsuse
it 18 generally held that such funds are exempt from such taxes,

See Kstate of Herris 280 N, 9, 781,

Cross ve ftate of Was:iin ton, 278 P, 414.

Tax Com:lssion v, Hife, 162 K, X, 390,

In RE: Wanzell's Kstate, 295 Pa. 419,

We therefore are cof the opinion that taxes may

be properly levied, assessed and collected againet the property
described In jour letter,

Very truly yours,

GILUSRT Leadb
Assistant ittorney Genersl,

APPROVED:

TOY {cKITTRICK
Attorney General,

GL3LC




