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Your letter ot Septtaber 8let reqaeat1Ds an opln1011 of thla 
otrloe waa aa ro1101raa 

Seotlca l:S188.a ot tbe r... ltaa. P• 1116 proY14 .. •• rollowa a 

• It a ball be UDlawhl ror D7 bolder ot 
a peralt authortslDg the aal.e ot aoa-1D­
t01doat1ng beer tor OOUQ8Pt 10D 1n or upon 
the prealaea deaor1be4 1D auoh peralt• to 
••• or •1Ata1D ln aDJ' roo. oil N14 pre.-
1•••• 11herela auoh ~1ntox1oat1ns boer 
1a aol4 aD4 / or •n«l to cuato..ra • •117 
bar• a1rror. or other 1'1aturea haYlDg tbe 
appe&Paftc• ot a •alOOD auch aa extated• 
_. -. coaduot.l 1n thla at ate prlor to. 
tbe ef".teot1Ye dat e ot the E1ghteenth A••n4• 
Milt to tho Conat1tut101l ot the Utllte4 



. ,. - ... J ... B. 0.. 

8tatea of rloa• or to baYe -.\ 
•1DtaJ.a ~ bllDde or eoreeu, • 
•7 otMr tb.lag• 111 an7 aaoh roaa, 
tt.t will obeou.N tbe 1a. terlor ot 
auoh roca tro~~ pu'bllc Y1... It ah•ll 
also be UD.l.awt\11 tor •1 holder ot wch 
pend t to keep or aeerete • or to allow 
~ otber per80D to keep or aMHte, 1D 
or upoc tbe p-eataea 4eacsr1bed 1Jl auoll 
pewdt, arq tntox1oat1ns 11q\lor laol\111• 
bag beer haTlDg an alcobollo o011tent 1n eu••• ot a .a p .. MDt bJ we1gbt. • 

Seotlca 181117 ~ the leW ot 1eaa, P• 1M pro.14ea a a toll owe • 

•a7 per10n con-.1eted t4 the Ylolat10D 
ot aD7 prov1a1on of th!a article, tile 
Yi•lat1on ot which 1• b7 t h1a article 
4e1'S.ae4 u a 11184-uor, aDd tor tb1eb 
no apac1t1c puDl~nt 1a 1a tb1a artlole 
prov1484, shall upon ooDvlotlOD tbereot 
be pualabed aa · otherwiae prcw1de4 b7 law • 
&lll1 lt' a117 J)eraOil ao oonv1ote4 •ball be 
tbe hol.f.ter ot 8IQ' penal t 1ane4 b7 tbe 
Fool aDd Drug c~aalocaer Ullder autbor1t7 
ot th1a art1ole, auch peftl!t: aball fro. 
and attar date of auch eonv1ctlon, be vol4, 
an4 tba holder the not' aball not tberaa.ttor • 
tor a period ot one year atter date or auoh 
oonvlct1on , bo ent itled to aDJ' pe 1t f~ 
an7 purpose autbor1H4 1a tb1a article.• 

~ we •e t!lat the Legislature deol.are4 tt to be unla tu1 ffW 
one boldlDs a pel"'d. t to sell beer tor COD~t1on em the pr-..taea 
to ban or •1nta1n 1D the .alee ro~ certa1D .tlxturea whlah were 
al•T• uae4 u4 alllta1nod ln tbe ol4 taab.1oae4 aaloon or p~ 
Vol8tM4 daJ8• l o plaoe 1n tbe aao •eotl~ la a penalt7 proY14eA 
tor 011e oo-ttt!ng the unlawtul .. ,. nor 1• there a atat••t 1a 
aa14 •eotlaa tbat GDe Ylolat1ng tta pro-.1alona 1s gulltJ ot er~ 
or alademMDOr 1ll ••tulY--.1 teraa. It' 1n Y1olat1ng the pa-cw1• 
e1ona or at4 •eot1oc. one be gu1lt7 t4 crt. or atedemMD•• lt 
!a beoauae the word 1unlawt\&ll • •• uae4 ln aatd atatute, ••na tllat 
the rem847 1Dten4e4 ~ the Leg1alature tor tbtt doing fd tbt ual.a.-
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tul act, na 1nton4e4 to be a cr1•1nel NStodi. Th_.e oa be 
no doubt but that the public are artorded a •sal r1gbt UD4er tbe 
above eeet1oo to expeot thoao perm! tted to aoll beer tor ooo­
... ,1• <a tho pttealaea• to aell only ae peraltted by law, ud 
GDe who vlolatea the ..mlatea ot tbl law COIJJt11ta an UDl.awtul act 
UDder the etaple womtng ~ th& atatute. 

If the Leglala ture intended to punie:h tboae who coma! t the unla,... 
tul act tor a crble or alade.eano:r. 1 t can onl7 be done b)" Y1rtue 
o1' the prov1a101l8 or S.Otlan 131~97• aa above aet out. tor 1D the 
whole act, that aeot1011 1a t he onl7 provlelon t bat would 1nd!oate 
the rn847 tbat tbe Lec18l.aturo 1btendec1. Other aeot101l8 or t he 
bBer law decl.red certain det1ned and proh1blte4 acta punlabable 
aa a a!edemeanor, Wt DOt to 1D.elude peNitteee who unla1duJ.l7 
-1Dta1n a ealea roa. t or con8U!aptlon ot DOD•lntoxioati.Ds beer Oil 
the premiaea. SeetiOD 1313DJ prov1dea that 'the v1olatlcm ot &DJ' 
prov1a1an or thla artlolo• tbe Y1olat1on or whlch la bJ th1a art!• 
ola defined as a aiadeuanor and tor which 110 apoclt'to puo1abMD' 
1a 1n tb!e act prov14ed, ah;il upon coavlctlon tbereor be pUD1ahe4 
a e otberw1ae provlde4 by law'. .L t phraae a1•P1J •an• tba t the 
111edemoanora aet out 1n the beer law and prov1c11Ds no pun1abMD' 
(aDd not a alngle c:leaor1be4 m1adomeaDOr 1n the wbolo act declare• 
a ponalt1), aball Ol&ft7 the c o8.10n law pe•lty, UDder tho p.roY1a1CIDa 
ot Seoti ona 645, ~6, ez:4 6481 H. • o. 19~. 

Secti on M6 It. s. o. li~ prov14ea aa roll owe a 

•The coanon law of .I::.ngland and all a tat• 
utea and acta or ,_rllUIBDt lllade prior 
to tho t'au7t b ;year ot' the reign ot' J••• 
the Jr1Nt1 an4 which are o£ a general nat­
ure, not local to that k1ngd011, which co.-

em law and atatutes &re not repugnant to 
or 1Dcono1atent with the Conat1tut1on or 
tho United Statoa, tbc Conat1tut1oo of thla 
atate, or the atatute lawa 1n t'orce ror the 
t1 o be1ns, ahall be tho rule or action aul 
4eo1a1on 111 this atate, an)" cuatoa or usage 
to t ho ccmtral')" notw1 thatand1D~, but no ao' 
ot tbe general aaa mb1y or law or t his a tate 
aball be ho1<l to be tnval1d, or l l m1ted 1D 
1 t acopo or etteot b7 the courta ot th1a 
a tate, .for the reaaon .hat the aa.o _,. be 1n 
4orogat1cn o~, or 111 coafllct with, auah 
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c~n law, or vlth aueh a ~a ~utao or acta 
of parl1am~nt, but all such acts or the 
general aaae~bly. ~r luwa. a~1all ~o lib­
e rally construed oo as co ur t cctua te the 
t rue i ntent nnd m9&lling t hor o of . u 

Sactlon 646 of t he R. s. • 1929 provide~ aa follow~t 

".Pun1•bmont by virtue of the eOJDnon lmr 
sha l l 1n now1ao be o~er th&n by f i ne or 
1rnpr1non~nt, or toth. unJ aueh f i ne shall 
not exeocd one l:iundrod dollare am the 
t e r o ot au.ch lmprl s ..mmont a ball not oxceod 
two months ; nor ohtlll any of the ur1 t 1ab 
•tat u t o f or t ho puni~nt of crimen and 
niad~ eanora he i n f orco 1n t ble at ate. P 

Section Ma ot the n. s. o . 1029 prov1cio a ., f ollow I 

"No por~on• s body «ball oe imprisoned or 
restrai ned unl e s s by c.u thor1 t r ot· ln." 

'l'hua we Me that under the beor law wbarro certain unl awful acte are 
declared ciademeanora, tho penalty pro•14Gd can only be the COlaDlOD 
law prmaltJ'• aa abo~e set out and lim! ted. Section 13139,- turther 
proY14oa tor a rovooatlon of tho pel"'lli t 1n cu•• wbero therB 1a a 
OOI1v1ot1on under the provlatona of t lle aeottoa. Said soet1on. 'b7 
lta own 11m!tat1ona~ doea not a9ply to your problea uecause by ita 
tel"..na 1 t appllea only bore unlaw.tul acta 1n tho beer law are declared 
to be a misde eanor and the unl awf ul act ot ah1ch you eom.>la1n 1a not 
c1eclarod to be a 1111 edo..::eanor 1n tho act • 

Thua, you havo a QUOat1on of one ope r a t;1ng a aaJ.os room f t:ll' tbe con• 
~t1on of be&r on the promisos in un unl¥-Wi'ul manner without tbe 
Leglalaturo ~ov1d1ng Gny remedy . Tho doing or at ch unlu1\U. act ... 
th1nk• waa not • erl.nle a t eomcon law, so 7ou cannot expect the eoune 
to enforce a e:r!JD1nnl r emedy a s 1n a com:non law ortme when tM !Legislatur 
1teol1' dooa not even as much a:J deoluo auoh unlaw.tlQ~ness to be a at .. 
demeanor. !i!ademoanora wero pu1.iabable at coamaon law but not unlawt'Ul• 
neas. 

The net 1tsel1" • although defining non•1nto.x1cat1nft b&or and many otbel' 
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word• and phraoea~ does not dot!ne the woNl 'unlawful' aa uaed 
1n 1ta context. 'i'h£, aaour1 s tatu tea , while defining oYer eeven 
bundred words and phruoec , dooo not v n pee~end to dettae tb8 
word ' unlawtul • • 

R. s. uo. 1929 pr ,v1do that: 
11 \Torl..! .. and phraaet"t shall be taken 1n 
tbatr plnin or ord nary senee • but 
teebnleal. ord• nnd phraaaa having an 
appropriate meaniu~ ln law Gilall be 
umeratood aeco!·dtng to t heir technical 
import• . 

The word 'unlawf ul' s U!led 1n th1R statu t e , haa no other an1ng 
ln l aw than 1 t a ord1narr meaning. I tint\ that oah ebater 4et1Dea 
the word 'unlawtul' thua: 

"Not larlulJ contra y t o law. " 

It would be going too rar for thl otrl ce to aay that the word•un­
lawful' meano 'er1ll11nal', as here ue d by tho l.eg1alature , f or 1t 
would bavo boo.u a znple · ter tor tlle .t.•egl alature to have defined 
1t as meaning terimlnal', 1.f tho7 1nt .,nded it to have tat meanJng. 
We take i t o zueaning ae ebJS ter de.tlnod it , atx>Ye aaet out . 

liven 1t ono who unlawtull' operatea oalee room .for c nauapt1on ~ 
non•11'ltox1eat1n~ b• e r on t h prm:t1aos . by keeping and tta1nta1nlng 
tixturea proh1b1tod bJ law, be guilty of a m1ademeanor at cONMOD 
law, t hey would be guilt.t onlJ ot n unlawtul act which ta not necee­
aarlly a crime at t or the pas a ge or th!a · beer law, IU':¥1 our Supreme 
Court aa!d, Sta te va. Crane. · 202 o. 54 l . c . 81, 100 a.w. 481 

.. It ill ram111ar rule ot eonat rua t!on tbat 
a ata tut 1e 1cp11e4ly repealed by a aubeequent 
one rev1 ... 1ng tllo whole ettbject tt•r ot the 
f ir t , ~~~ •n caao or a etatute r .. la1n the 
CQC!lon lo.w ~ ~f) 1D'l!>l1 cation ln eq'QILlly a atroag. 'lhHt 
So bore~ a a 1n State v . Clmroh, eu.l)l'!a, wo are ot 
the optnion t.bllt whon tho Le(\1alature t ook th1a 
aubject or tbe trial ot lnaeno persona 1n baDd• 
1 t au~t co hold that the atatut&a 5ov1e1~ oq 
tb&t t~uo.tect are contro11fiis.. · t whitever 
tbi :rUJii ii tit liive Si• at COII ·.Qtl law &D:l 1Ja otber 
atatoa.t our etatute -.aat gover&iHHd.l..h-*·;;n • 
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In tho boer law • y?u hav a rev1e1on by a aubae ent aot o£ tbe 
Legl alnture ot tl whole beer law tn 1esour1 , ae a1J. l aw relatee 
to non-1ntoxleatinc; beer . 'Ph~ " t'olo l aw • renealed~ not oal7 bJ 
1•pl1C'nt1on h~t by the xpress prov1 tt1ona o£ the now law. Tbe 
a tatutor, prov~ t one or thn e" law, as they exist , muat control. 

I t lo tho <,pi n i on ot tb1a o1"f1ce that or t m1nal ""roceedings will 
not _ 1)-e .. zo.lna t one wbo unlaw.tully opera t ea a eala a room t or 
consumption ot non•1ntox1cat tng l.·eer on tho pr~ 1ae o by keeping 
and ~~a1ntctJ.n1ng tixturee prob1 b1 ted by law~ aa the statu tort pro­
v1a1ons of the pre en t ~or law do not declare any pun1abuent tor 
euch an unJavful Qet . · 

Respectfully eub~ttod, 

;u . ORR SAml~ltS 

Aaa1 tant Attorne7• 0oneral 

.Approved: 
• 

fioY 1 l 1tfCK 
At torney-General 

wos:. 


