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Sear wre Utdmlleys

iy letter dated Mgy 22, 1933, your predocessor
in of "ice Joseph U, Thompeon, “squire, subtmltted to this offe
les the following inguirys

"4 controve: hes arizon Letweon the
datual seneflt Health & Accldent Assoe
clation of (mahe, Nebtraska and =.1s
Lapartasnt a® % whoether that Assocliew
tion iz llable for e premium tax on ite
buginess traneacted In Kissourd under
esetion 8770 or seetlaon SO79,N,0,1H0,19809,

I snclose herewltlh stateomont and bLrdef
propa rad bre Fred Joxley of Kensas
City on - £ of the Arseocistion cone
tending aegainst e taxj an opinlom

dre Weatherby holding that saild Assoc
tion i taxsblle under Seotiom SO79, suprag
also dr, sexley'e reply to Mr. Weathepriy's
opinlon,

Up until 1938 thls issocistlon has Loen
ileensed 'n Missouri az e assessnnt
eompannye In 1932 shortly Lefore tiely
lleense wae rencwed the guestion arcee
as to the cheracter and form of policy
thay were ssll in #issour! and
after consl @ Gisvussion, more ap
e mattor of compromice than anythin:
elre, it wes agreed that thoy should

be lieonsad e o stipulated premtum
company thereater snd thet

should pay e premfum tax of LY under
galid section 5770,
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This yoar, Lowever, the assocliatlion
Ar, boxley protested against

the payment ol any tax whatever and

thus the guostion is before us again,

It will very likely result in a suit
unless your oifflce 1s of the opinion
that ire Veathorby is wrong in his
conclusion, It is almost certaln
thet they will refuse %o pay any tex
end will drive the Department to an
action for ite recovery., 7Thie beling
true I feol that the nmatter should
be submitted to you for your opinion,
Will you therefore kindly give ug your
opinlon on the subjeet lnvolved,"

From time to time various briefs have been sube
mitted for the consideration of this offlice and we now give you
our final conclusions thereon. In determining a question such
as 12 now presented the Cupreme Court of this state spoaking of
::lunmt company having a llcense, lald down the following

es

"Its measure of authority for legitimate
business in lssouri 1s our statute, The
test of the charecter of the polley it
isesues 1s the atatuto“ end not the license
i1t may have obtalned,

Ordelhelds V.iodern :-rotherhood of America,268 40,530,

S0 that the charscter of license 1ssued to the Jutual
umﬂt Health and Accldent Assoclatlion 1s lmmaterial so far as this
etate is concerned, except as that faet may be useful in detern ning
whethor or not the comtract 1ssued by the company is an assessment
contract, On that point in Vesterman v. Supreme lLodge K, of P, 196
Mo. 670, 707, the Supreme Court salds

"We take 1t that In assigning reasons
upon which to rest the conclusions
reached in t“his case the practical
construction of the statutes applie
cable to the insurance laws of this
State, given by the departmant of
state overmment, which has the direct
supeivision of the Insursnce Departmont
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of the Ctate, as well as the manner
of 8ll insurance companies and other
associations in conducting the busle
ness of insurance in which they are
engaged in this State, should not be
1gnored,"”

In lee v, ilssouri State Life Insurance Company, 303
o, 492, 501, Divis'on Ho. 2 of the Supreme Court, in a sult involve
ing en assessment insurance contrect, sald:

"It 18 not material that the word
'assessment' was not used in the
certificate, It means nothin:
more &s applled to the lactes here
under conslderation than an appore
tiunh:g of amounts required to be
paid.

The Supreme Court of this stete in Jesterman ve
Supreme Lodge Le of P, supra, at page 716 of the opinion, and
quoting from 104 Fed.718, approved the followlng languapge:

"While the premium at first reserved
is a definlte sum, yet by further
provisions the executlive committee
of the compeny can require the
holders of such policies to pay a
greater or less sum than that stipe
ulated to be pald on the fece of
the poliecles, 1 the condition of
the defendant company at any time
renders such action necess « s »
When all the provisions of t con=
tract are consldered, 1t seems to
retaln all the essentlel features
of assessment insurance,"”

The seme principle is announced in Hanford v,
dassachuse! ts seneflt Associatlion, 122 do., 50.

Seetlion 5745 of Article 1] of Chapter 37, Hevised
Statutes of Missouri 19290 covering insurance on the assessment plan,
provides as follows$
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"Lver; c@&___m%ﬁ whoreby & benefit

is to aeecrus 8 person or poersons
namad tlerein, wpon the death op
physieal disabllity of a person alseo
named therein, the payment of which
sald benerit is in any er or
%emg dependent upon collection
ef an assessmant upon persons holding
similar conipracts, shall be doemed &

issuance of such contrects shall
be carrisd on in thds state only by
duly organized corporations which sghall
be subjieet to the provisions and requires
ments of this article,”

Sectlion 5754 provides in part:

“eme Provided, always, that nothing
herein contained shell subject any

corporation dotl sueiness unde
grilcle to aﬁ%sﬁn;o%%g
requirements of the general insurunce

laws of this state, oxeept as distinctly
herein set forth and »rovided,"

The Supreme Court of this state in dasonic Ald
Assoclation v, Waddlll, 138 ko, 628, ¢38, construed the avove
sectlions and hald insursnce compeanies doins business upon the
essessumon’ plen nct lieble for the insurance preomium tex proe
vided for in the gemeral insurance law, the cowrt seld,

“So thet when in 1805, the leslslature
deteralined to imposo a lieense or occue
pation tex on insurence companies as
evidenced by the passage of the act
‘approved Mdarch 20,1695,' they could,
without Infringing upon this constitute
lonal requiremmnt, have imposed such
tax upon both or either of these classes,
That they intended to impose it upon the
premiuvm life and casualty insurence
companies only, and not upen the life
and casualty Iinsurance compsnies doln

1e

AN IR TN T 10
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article 3 intact, end section 5860
of that urticls conteining the
tion aloresald unrepealed, while
specifically repealing other seetlona
of the general Insurance law, and by
1ts terms imposing the tax upon
fpremiums' only and not upon 'assessments'.”

Young v, iAfe Insurence Compeny, 277 kHo. (94,

invelved the question of the liablility of an assessment company

for premium tax in this state, The court at page 690 of the
opinlon sald:

"No suech tax was demandable, under
the statutes end declsions of thie

stete, by any eompany &gl-n.. business
on the essessment plen

In Hartford L1fe Insursnce Compeny v. Hlincoe
255 Us Yy 189, 66 L, =d, 549, the Suprems Court of the t;ni.t.i
Statos speaking of the duiaim of the fupreme Court of this
state, at page 135 of the opiniom sald:

"weThe ocourt decided tLimt the tax
was ol acplicable to companies

dolng businoss -n the mssessment plan

e wrieaing o

Jeetlion 6979 hevised Statutes dissouri 1929 as
amended Ly Missouri laws 19351, at page 848, reads ss followss

"Nvery insuranee company or associet!on,
not organized nder the lewe of this
state, shall, az hereinafter wovided,
annually pay tax upon the memiums
recelved, whoether in caah or in notes,
in this stets or on account of buslness
done in thils state, ror insuramee_oflife,
property or interest in this stato st

a reta of two per cenie per annum in
lieu of all othor taxes, except as in
this article otherwise providedgwhich
anount of taxes shsll be assessed and
collected as hereinafter provided:
Provided, that 'Iire and casunlty’
Inswrance compsnies or assoclations
shall be credlited with canceled or
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return premiums, actumlly paid during

the yoar in this state, end with premiums
on reinsurance with companies, au'horized
end licensed to trensac! tusiness 1in
dilssouri, which reinsurance shall be
reported by the company reinsurin: such
tusinessy but no eredit shell e allowed
any sueh insurance company or assoclation
for reinsurance ln tompenies not licensoed
to trensact business in diseouri,”

The above seetion is found under the gsneral pro=
vis ons preguleting the business of Insurance compvanies in this
state,

Section 5779 provides tiat all forei;n insurance
companies dolng business In this state cn the stipulated premium
plan shall pay & tax on gross promiums at the rate of one per centum
per ennum,

While the Mutual benefit Health and Accldent Aseocle
atlion was organized as an assessement company under the laws of the
State of liebraska, yet, from the foresoing statutes and declsions,
and since this state has the ri ht to mske any regulations or
restrictions 1t deeires as to the conduet of business by foreign
insurence compenies in this state, we think the real guestion at
fesue in this matter is whether or not the company is or has been
doing business in this state on the asesessment Insurance plan,
That question 1s to be deterained b{ a construction of the form of
contract issued by the compeny to 1ts poliey-holders and to the
form ol such contract we next glve our attention.

Seetion §750 h, S, 1929, providess

"Any company organized under the authorlity
of another state or overnmont to lssue core
tificates or polieies of 1ife or casualty
or 1ife snd casualty insurance on 'he assoss~
mont plan # # @« & & ghall deposit with the
fuperintendent of the Insurance Department
# % @ % % a copy of ite policy of certifle
cate and applicetion vhich must show that
the liabllities of the members are not
limited to fixed or ertificlal premiums,"”
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The coples of policles of the association in
guestion on deposit with the Superintendent of the Insurence
Department of “his state require the first payment to be =eode
in advance and thereafter guarterly or annual pre dums are
payeble In advance, The Westerman case above gquoted from
shows '‘hat the feet that fixed premiums arse roguired does not,
in and of i1tself, make the contract an old linec policy. ¥e
quote further from Lee v, Missouri State Life Insurance Company,
supra, at page 500,

"ihe question necessary to be solved

in this proceeding 1s the charecter

of the contract, If upon 1te face

it eclearly indicetes that the payments,
the inswed necessary ‘o continue
1ife of 'he poliecy were to be

gathered In whole or
the assessments upon Eﬁnﬁdm of

certificates of a like class, them

the cortificate or policy may be
classified as upon the assossment

plan (¥Willliams v, Ins.Co, 169 o,

1. ¢ Ul3 Andrups ve Accdt.Assn,

283 doe les Ce 449); 1f, however, 1t
provides for the payment of fixed
premiums at stated intervals without
condition, them 1. 12 to be clunlﬂ.cd
as & levelepremium or old=line poliey."

The sample form of policy on depoeit in the offlce
ol the Superintendent of the Insurance Department contaln the
if'ollowing provisions

"Should the premium provided for herein
be insufficient to meet the requirements
of the assoclatlon, 1t may call for the
difference as required.,”

Undoubtedly the requirements of the assoclat!on are
for such funds as will discharge the liablliilee of the aseociation
to 1-s members, It 1s true the policy does not contain any pro=
vislon as to detalils in 'he collection of su-h requirements but
the poliey=holder upon acceptance of the policy containing the fore=
20 provision agrees to 1ts terms and we see no reason why the
provialon could rot Le enforced by the association upon making
timoly and equitable calls agalinst 'Le holders of such contracts,

I we are correet In that eonclusion, then there ecan be no doubt
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that the payment of bemefite under such pollcles of the asso=
clation are in a manner or dogrec dependent upon ‘he collection
of a sum of money in addition to the premiums, the amounts of
the lstter beins fixed L; the policye

We have quoted from leection 5750 requiring this
association to deposlt wilth the iuperintendent of the Insurence
Department a ecopy of 1ts poliey or certifieate, It has done B0,
ihe policies of the associeatlion on deposit with the Superintendent
of the Insurence Department of this state contain the above quoted
provision, and we assume the assoclaticn has only issued contracts
to 1ts poiicy-holdou in this state In the form of the pollciles omn
deposit with the Suparintendent, therefore, as required by Seatlom
5745 payment of the benefit under the pollcies issued in this
state is dependent upon the colleetion of an assessment from the
pereons holding simllar contracts. Under the holding In Lee v,
Inswrance Compeny, supra, this 1s true even tiough the guoted pro=
vision ol the rm of pohcy issued by the association does not
contein the word "assessment”,

#e have no! overlooked the case of State ex rel v,
Revelle, 260 do. 112, which was an action in mandamus to compel
the State Supe rintendent of Insurence to issue s license to the
relator to write life iInsurence in this state upon the assessment
plan, The controversy arcse over the form of the pollicy desired
to e issued by the company. The poeltion of the Superintendent
was ‘hat the form of policy desired to be lsswed Ly the compeny
wae deceptive on 1te face and the main contention centered around
the stipulation in the poliey set out at page 115 of the opinion,
It is similar to the eclause in the pollicy under consideration and
is as follows: .

"Should the premium e insufficient to
meet the requirements of thle poliey,

the company reserves the right, iIn com=
plisnce with the law of ite ilncorpore
ation, to call for the di ference nocosse
ary to meet the requirements and to fix
the time for the payment thereof."

In the latter case, however, on the front page of
the poliecy and above the signatures of the officers of the company,
is e requirement for fixed and unchangeable preuium payments,

The provision of the policy last quoted was ‘o ‘e found on the
back of the polich Fassling on the matter the court at page 118
of the opinion salds
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"The law does not contemplate that
olli ations to pay several premiums,
asome of them [ end others con=
tingont, may e scattered promiscu=
ously and disconnectedly over all
parts of e policy, so that, perchance,
the purchaser may overlook some of
them and thereb, obligate himself to
pay more than he Iintends to paye.

in order that a polieyholder msy not
be decelved, 1f there is (as in these
proposed policles) a definite premium
named on ‘he front page, the very
paragraph or proviso wihlch designates
such stgted premium should, Iin plain
words, refer to the fact that under
other provisions o! the M::{
sdditional premiums may Le lod for
and collected, #hen this 18 not

done the policy falls Lo show that
the promiums are not limited ase
required Ly section 60865,suprae

Ingtead of bo'ng so framed as to pro=-
mote honesty and open falr dJdeal ing
between the insured snd the ilnsurer,
all the proposed policles attached
to relator's petition are so framed
as to deceive the insured,"

he court ceene to have based ite rulin; on the

nt of the respective provisions in the policy. The
saple policies of the uutual enefit Health and Accldent Asseocie
atlion containing the provision above quoted from sane, sets out
the provislon with reference to fixed peymentes and immodiately
follows with the provision horeina .ove sot out and both are
carricd above the signatures of the eofficers of the assoclatlion,
vy this, we do not mean that the Superintendent wamld not be
entirely warranted In requiring the policles of the association
to be reformed so "hat there could be no argument as "o whether
ascepsments could be levied under similar contracte 'n sddition
to the payment of fixed premiume. ¥a quote again from lLee v,
Insurance Compeny, page 501,

"It 1s true, that for a fixzed period,
five ears, the guarterly payments
required o. the inmured were to Le
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made at regular intervals and in
cortain unifors asounts, This
requirement, how:ver, was not une
conditional, but subjeet to cere
tain provisions indorsed on and
which tecame & part of "‘he contraect,
n» of these provisions was to ine
clude certalin gquarterly dues on each
thoueand dollers of Insurence and pro
rata amounts necessary for mortuary
PuUrpoOSes. by thls we understand that
payments thus reqguired to be made by
the insured are to constitute

ta arounts necessary to meet

benefits on matured obligations

of the Associstion,”

ihe provision in ‘he pollcy there under consider-
ation statin;: tmt,

“"Pro rata a ounts nocessary for
mortuary purposes,”

was the basis of the holding that the policy required payments
other than the fixed premiums aid tlerefore was an assessment
contract,. Ve fall to ses wherein the provision of the poliey
of the assoclation in question 1s not et least as strong as the
provision in the poliecy construed in the Leo care, In that
rogard, we tiink the decision of the Kansas City Cowrt of
Appeals In Wollums v, Mutual venefit iHealth and Accldent Associae
tion, 38 8. W, (2nd) 269, s in conflict with the opinion In the
Lee case,

It is the opinion of this Departmont tlat the
mtual enefit lisalth and Accident Assoclation of Umaha
Nebraska, 1s not liable for premium tax on premiums oolfaatcd
by 1t under policies issued containing the provision horeinbefore
sot out,

very truly yours,

GLLOERT LA

Assistant Attorney veneral,
APPHON 2Ds

ROY HeKIT RICK
Attorney Gemeral.
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