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When insurance company liable f or premium 
tax - Mutual Benefit Health and Accident 
Association of Omaha , Nebraska. -----------
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Honorable R. • 0 ' t1nlloy -2-

'J.1h1 yoar .. l .m, vor. tllo a 11001at1on 
t brou.gll • :-.loy proto to4 11 1n t 
tho p nt of M7 t t v r wd 
thuD t bo quootion 1 befora· u tn. 

It • 11 vory 11ltoly re•ult 1n a m.t1t 
unleao your o.ff1co 1a o.r the opinion 
that £lr . .oathorby 1a 1n his 
oanclUG1on. It ie o.lmo t cortaL"l 
tbo.t they 111 r f'u o to pay ony to.x 
o.nd .111 drl v tbo pa.rtment to an 
action f or 1 t roeovel'J. Th1 be1ntJ 
true I reol t tho tter auld 
be subm1 tt t o you f or your opinion. 
U!ll you t for klndly give ue your 
opinion on tho aubj c t 1nvolvod. " 

li'rc= time t o tmo varlou br!ofa have boen ou 
ttod for t he con !d ration or th1 orrlee d wo now g!ve you 

our final oonolu ions tbereoo. In determining a queetlon aueb 
ao ia pr oentod t ho Sup raG Court o.f th1a tato opooltlng ot 
an aa t eo r13 bcvln a llconse. la 1d down tho toll log 

le: 

"Ita Cl9 uro or au t hor!t;y ror lec;lttnato 
buolnoos 1n U. ourt ls our statuto. Tho 
tost or the ChAraetor or tho polley 1t 
1aeuoo 1o tho eto.tutet. and not tho 11coneo 
1t mn, hnve obtained. • 

Ordelbe1de V. ern ~rotherho of Amor1ca. 2o8 

t tho c ct r or 11eom 1esu~ to tbe tual 
n 1'1t Health oD1 t ce1d nt l oooc1at1on 1 1 terlal eo f'ar n thle 

atote lc concerned, OJteopt n t t tact y bo ua ful 1n detor.~ n1ng 
whothor or not t• contract lneuoc:l bJ' too com llt\1 1 an aoseeemant 
eontro.ot . On thu po1nt 1n .ootermsn v. Sup ft Lodr,B K. of P. 196 

o . 670 ~ 701 , tho Supreme COUJ't oo1da 

" o ta.ko 1t tbat in asa1gn1ng roanons 
upon Ylhtch to ro t t eonelua!ons 
r onehed 1n t hto caso tl» prac ... tc 1 
ccnstruetlon of the statutes oppl1• 
on o to th 1neuranoe la s or th1a 
St t • givan bl' tm dopart::ent or 
etnto hovornmont, bleb ha t ho direct 
upel v1e1on or tho lnau:rance no rtmont 



Honorable n. }~ • 0 t l!nlley Septe:nber 12, 1933 

of the Gta te , as w6ll oo the manner 
of all insurance eompan1es and other 
association s 1n conduet1n- tlls bus1-
nos::~ o.r 1nsunmce in lch they o.re 
engaged in thi s Sto.to , st.ou1d no~ be 
ignored. " 

In Loe v . .!Um'!ouri St!1 tG J,ifo l nouranco Co1npnny , 303 
tlo . 492 , 001, D1v1.s. on No . 2 of the Supreme Court, 1n ll au1 t 1nvolv• 
ing an assessment insurance cont1~ct, enid: 

"It lo not matorlal that the word 
' ones ment ' aa not u~cd in tbe 
cortlficate. It moans nothJn 
moro na applied to tho f~ctr hero 
under consider tlon than at& appor­
tioning of Gl.!l10t..nto required to be 
ptrld • n 

The Supr~me Court of this s tate in oatermnn v. 
Supr emo Lodge K. of' P. supra, at page 716 of the op!nlon. and 
quoting f rom 104 I ed. 718 , a pproved tho followlng l angua ge: 

" •bile the promium at t'irst resorvod 
is a def1n1to a 1 yet by further 
p!'ov1s1ono t h$ exoC'ltlve coltt!llittce 
of the c ompony can requir e the 
holders o r such policies to pay a 
greater or l e ss m than thnt stip-
ulated to be paid on tho t 0 or 
tao policies , if tho condition of 
the do.fendant eompa.ny n t o.ny time 
renders such a c tlon n eceosary • • • 
1bau all the prov1slon:J of the con­
trnct are consldored, 1t s oemo to 
retaln all the eosent 1P.l t enturon 
of asaeasmont 1n:Jurance. 9 

The sc:ne principl e is announced i n lion ford v . 
asachuset t s rlOneflt Assoc1atlon, 122 ao. 50. 

::!action 6745 or Article III of Cbo.ptor 37 , Rev1so4 
Statuteo of' U1ooour1 1929 covering insurance on the aeaosemont plan , 
providos an follows: 
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" ver~ contract 1oreby a b 
1a to accr"'iieto o POl' Oll 0 rnona 
n :xi t ro1n, upon tho dentll or 
pl1¥tdcal dio b1l1 t.y ot n poroan al o 
named roin. the "9 t ot vh1ch 

oid b nof1t ! 1n ~ rnannor or 
d ~~e dop ndent upon tJi8 co:tloct1on 
ot·~a eoso t upon pore holdlns 
1milar con met • 11 bu doe a 

contract of !n~r nc u t1e aanoos• 
t iJ]:i -;-aiir-t n!D:iiei1iivolvlng 

~1onuo.nee of' ch con ct chnll 
b cart•lod en 1u t o stnte onl7 by 
duly ori:1Ul1:ted norpcrat on2l ch chall 
be nubject to the prov1o on cmd requ t re-
ant of thi art1clo. " 

s ntion 5'754 provides 1n p rt: 

" Pr'Ov1de-.d , olwayn ~ t hat noth1 
horo1n eont n!ned rd1o.ll b joct ny 
corporntion doil bu. lneas undor thlB 

r t elo i,o city on.1er Pl .. ovln1~ or-
requ1remontv of tJ G noral tnauro e 
la of th.i.e otote# oxoopt d 1ot1nct;ly 
herein et !'orth nn! p rovided .. n 

I'ho c: up :'lG Court of t-.ll1a t. to 1n vonlc A!d 
AoRoe1 tion v . 'n.ddill , 1aa mo .. 6281 o38 . nonntruod tho above 
eot lonG and hald incw•ene e nnn1eo dolnt! buo.S no n upon the 

oollCHl&mon• pl an not l1a.bl f o r tho naul'•nnco pre um ton pro• 
v "'ed 1"~ 1n tbn genernl 1nsnrt.mco l •, tho r.ourt o1d• 

"Eo t t wn !n 18951 tbo ·le~1slnture 
dotor•ainod to 1mpo£o n lieon e or occu-

t1on t x on immrunoo compru1lo na 
ovid JCod by tJw ov u ot' t A net 
•nuproved or h 20, 1 s.• ~ey ~td. 
t71 t hou t 1nfrj.ng1ng upon t hin conet1 tut­
lonnl roquiro nt 1 hnvo impo od such 
UL~ upon both or eithor of thon~ claonoe. 
•rllnt thoy .1nt J ed ~o 1c ne 1 t upon the 
prom!u.m lt.fe ca al t y :t nsur co 
c omp nlo ~ only • tUld not upon tho llt'c 
o co f' ' 1 ty 1nsurnneo c 1oa do1nn; 
~1n~L ~ t o aeseao ont l on, 1e 
~Io.! n1;: I')Vl<.fiil :tr'r om tlio oc t wh1cb lot"t 
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art1clo 3 1ntnct, ODd e tlan 5869 
or that rt1cla conte nS.ng tho 
ex :npt1on J or coJ.d po led, .b1lo 

poc1f1c ly ling othor oc tlona 
of th no1 1 1:ncw. .. cmco l 1 d by 
1 t term 1 1ng tho tax pon 
' p 1 ' only not upon ' o oaat10nto' • " 

Young • l,1fa lruiurcnco CompGny, f!:/7 ~. 694 , 
:tnvolved thll quect1on of tho 11ab!llty of on s on nt cor.tpeJ17 
for pre. 'dum : n th1 st t • Tho court ut go 699 o!' the 
opinion o1d& 

"llo ueh t a d er 
tho ot tu a end ~oe1o1 th1e 
n te , by any e pnny do:l.n , bus n en 
...!! .!:!ll! nscu1sment nlon:'1 

In rtford Life Inou co Comonny v . Blincoe, 
25 , -. • 129, 66 L . . • 649, tho uU ,o Court of tm Unit od 
! t a • ep king or i;h doe! a onn nf tho Supl'O Court of th!a 
otate , ot g l of tho optni 1d& 

& ctlon 5979 hov1e • s tut s 
m.sndsd. L4i l tse Ol4r1 19S1 ;t t go 9 8 ~ 

1 1929 68 
n a follOWDI 

"h'v 1•y 1now·unos compr.lJ1Y or a coc1ntt em. 
not orgnniz der t 1 w ot· th1a 

t t.o , nlloll , uc hero!nnftox• srov!d , 
onnunll y p y tnx upon the p• bmw 
rooolved , oth r 1n cnol1 or 1n not e ~ 
tn thio nt to ot• on eeount or b ·- J- o 
don ln th1c tot. • for 1nBUr m of ., " r 1 
pro rty or ntorost tll .-hi t · r . 
n mto of t r con t- . r u1um 1n 
1 au of 11 othor tn."l'too# :xc pt e 1D 
th1 nrtiolo othorni ovid • 1eb 
a ount of t· o ha,ll s onood and 
coll ctocl c h P 1~ter prov1d : 
Pro id , ~10t ' F1ro nnd c nt alty' 
neurenco e nio or o 1 tiono 

ul 11 01.. 1ted lth cancoled or-
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return pre!lliumo, actu lly pu1d durlnt; 
the ,-ear 1n t hio etata , end w1 th prem!u 
on reinsurance i U.1 eo n lcta , auU1or1zoc1 
llllcl 11eoM t o t r ns c t 'bunlnoes 1n 
!sa rur1 , which r oinruranco nhall be 

reported by t he cornpan7 retns~trin ouch 
bus1noss ; but no or t Shal l t e llo 
any eu eh 1ncuranca company or asuoe1ntion 
for relnsuraneo .tn onlea not llcenooc1 · 
to t ran act alnes.n 1 court . " 

The above oeotJ .Jn 1 r: tound under the general pro­
v ts · ona r ogul t lnB th buo1nosa of J.n.aurance com a n1oo n th1e 
a tate . 

Section 5779 provideD t i t all t'ore1 1neunmee 
eompmtle a o1ng bu 1noas ln t nia st to on t bo etipula ted premium 
plan f'hnll p y a ta.x on gro s pr emluma at t he rote or one per centum 
per cnnum. 

~le the tunl uanot1t Health and Ace1daDt Aseoot• 
a.tlon r:o.o organ1Ecd as an aseesomcnt company undor tho la .:J or the 
tate of 'ebraskn• yot , from tbo t orogo1ng statutes and dec1s1ons, 

and inoe th!a state ! e t he rl ht to make any rogulot1ona or 
reatr1ctJons 1t des1rea an t o tho condu ot or buslnos~ bJ foreign 
1nr»urance c om1o 1n thls at to • o t hink 1ho real question at 
loauo 1n this ttor 1e hothor or n<>t the c any 1e or hns been 
doing bua1ness 1n t h1a a t o on the aseess~t insurance plllll . 
Tbat queflt1on le t o bo detor:nined by a conetructlon of th9 ror:u ot 
contract 1eauod by the cc:m f13 t o its pol1cy- hol rs and t o the 
1"orm o f such cont ract e no.zt f~lve our attent i on. 

sec tion 5750 h . 3 . 1929. prov1aos & 

"AnJ campo~ organ1Eed under t ho authority 
of onotbor state or ~ovorrmwnt to issue oor­
t1f1ca tes or poliete s of lite or casunl t y 
or lifo erA caoualty insurance on 1he nasoss­
mont plan o o ~ < o shall dopoo1 t w1 t.h t bo 
~porintondcmt of too Incuronce Dopnr toent 
o ~ o · ~ a e opy or i t o policy of cortlfl­
cate timi a p lteatlon 1.lch muo t show that 
tho 11ab111t 1e s of th mombere are not 
ll tod to 1xcd or artlf 1c1al pro 1~." 
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Tl1e eop1os ot pol1c1on or tho aasoo1at!an 1n 
question on depoai t 1:11 th t ho Supor1n ondon t of the Inr.urm ce 
Department ot i hio stato roqu1ro tha fi r t -nt to be Dildo 
tn cu1vanco am thereafter qunrterl7 or annual pre 1 are 
payable 1n advance. T.bJ io tormnn eaae abOv quoto4 t ram 
shown tho.t tho .fact tllnt t1xod pr m1um are roqutl'Od does not , 
ln am ol 1tsolt, ke the contract £Ul ol d 11no policy. •~e 
quote further tram Lee v . 1nnour! tate Life Inournnco Company, 
supra, at p ge 500, 

" 'U10 qucat!or1 nocooaar1 to be olvod 
in t his piocoOd1nc 1e t character 
of tho contract. It upon 1ts fooe 
1t clearly 1Dd1catoo that tho po nta . 
by the ina urod nooensary t o continuo 
the llfe of t he policy were t o t e 
gatll!lre4 1n whol e .2!: ln l?a f rom 
the aaeos nt upon tile era of 
certl£1cat a of a like cl a 1 tbon 
the cort1f 1cate or policy ~ be 
clacs1f1 aa up9n tho aoa ant 
plon (Wlll1ams v . Ina .co. 189 • 
1 . e . ~11 Andrupa v. ccdt . Aoon. 
2H3 o . 1 . c . 449J ; 1r. houevor. lt 
pl"'V1c1es t or the p~t or t'b:od 
premium& at. at tod 1ntorvale lthout 
condi t ion• then 1 t. 1c to bG clas lf!od 
o.s a lovel• prcmlum or old• llno policy. " 

~be aamplo ro~ or pol1cy on dapooit {n the orr1ce 
of tho Superintendent ot tho Insura."lCO Do rtr!:llnt oontc:dn tho 
follo 1ng ps•ov! ion: 

nShould tho premium provided for hore1n 
be 1nBUrf'1c1ent to ot tbe requ1r enontn 
ot· tm aaooc1At1on• 1t :'I enll for t he 
dttrerence aa requ1r ~. " 

Undoubtedl y the requlr . t a o f tb3 aaaoc1at10D are 
tor uch fund ao will d1sCbnrgo the llab1llt 1o af the aacoo1at1on 
to 1 t embers. It la true the poli cy dos not eon n Any pro-
vi S.on e to detailn 1n " be collection or cu,..h requirements but 
the polley·t~ldor upon aecoptanco or the poli cy conta1n1ng tho tore­
going prov1 ion B :reee t o its terma and o oo no reaaon \'1~ the 
prov1e.1on oould r: ot ue eni'orced by t he aasoelat~on upon mtlk1ng 
tlmoly and equl ble enlls 1not ' 1 o hol dors of w~h ccntracta. 
U wo are correc t 1n t hat c ulu 1 n , wwn t horo cam be no doubt 
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that the paJ1Dent o.r onof1 ta undor auoh po11clea of e asso-
ci at ton are 1n a oanner or do o dependent upon tho collect1cm 
o r n sum of O!lGJ 1n addi t1on to the emtumD _ amounts o~ 
the latter 1nr, t'lxod o,, the polio,-• 

. e have oted f rom Soct1on 5700 req-.11r1ng this 
aeaoc1at1on t o depo 1 t w1 th the : upor1nt dent of tm Insurance 
DnJBrtmant a ~opy or 1 ta policy or cert1.f1oato. I t ha done eo. 
Tho po11c1ea of t.be assoelatl on on dopoa1t w1 tb th9 SupertnteMent 
ot the Inaurcmce Deptrtmont of t his a t ate contain the abovo quoted 
provision, nr.d we aosumo tho a soclat1on baa only issued contraoto 
to tta po11cy• hol dera ~ thlo etate i n t ho f orm or t lw pollelos an 
deposit i th t h o Sup intendant, thare.rore , a requ1rod by S tloe 
5745 paymen t of t be benot!t under the pol1o1eo 1aoued 1n t hie 
atato 1a dnpendont upon tho colloc tlan or an aaooaanont f rom the 
porco.ns Lol .J.lng a1m1l ar CODtracto. Under the hold1n 1n Lee v . 
lnSUl-.&nC8 v o::l t:.ny 1 Upi'Q thlD 1fl true 8VOn t HOUgh tlle quoto4 pro­
V18i0D o 1 t for m ot pollcy ieouod by t ho aanoolntion doea not 
contain t ho war4 • aaaeaamont" . 

lie bave r1ot ovorlookod tl18 case of State ex rol Y . 
Hovollo • 260 o. 112~ h!ch oo o.n action 1n mondamua to compel 
the s te Supe r1nt ndent of I nsurance t o 1aaue a lie nee to the 
relator t o !to lit'e 1nnu..anoe 1n t h1o atato upon tho asaeesmont 
plan. Tho controveroy arose over tho form of t be pollc~ clestrod 
to be iaaued by the c Pa.tlY • The poo1 t1on of the Supcr1n dent 

s t hnt the t"arm of' po11ey do aired to be lasuod by the oom ~ 
• Cleeopt1vo on 1 t s t'nce nnd tho moln contcm.t1on centorod at•Ot•nd 

the ot1pulation 1n the policy net out at go 115 of t he opinion. 
It is .2 m11ar t o o clause 1n t he policy umer eons1Clerat1an and 
1 as f ollows' 

"Should the prom!um e 1rumff 1o1ent t o 
meet the requ1roii13ll t a of t his policy, 
the company roaervos the r1gbt• 1n com­
pl1nnce 1 th t ho la or ita 1ncorpor­
at1an, to call t"or t he dl f e ce nono 
ary to meot tho roqu1rcmontti end to 1"ix 
tho t.tma for the pe.ymont tboPGof . 1 

In tho l ut tor ea e , ho ver • on t ho front page or 
tho pol ley and nbovo tho e1gnotu1•oa ot tbs otrtoera a£ tho oolQPany, 
1o o require nt t:or fl.xed a.nd unobongeable pr S.um ymont.a . 
The provision or the policy la t quoted o to o f01 on the 
t ok or tho policy. Paoa1ng on tho t t e r tho court at page 118 
or tho opinion aalda 
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"Tho ln dooo not contemplate tl'-.at 
obll nt1on t o pay eovor . • 
oom3 o f tJ\... f lxod cmci otl r coo• 
tlngont. y t o oeatter promlecu­
ou l y anei dl conn ot l y over all 
p rto of policy, t t , perohance , 
the pureha r y overlook r.o ~ of 
tho~ md tb roby obllgoto bl ol t ·t o 
pey oro tl n he lnton4s to p • 

In order that pol1c,Jbol der not 
b 4eco1v ~ lt t horo 1 (aa 1n tho e 
propos ~1cloa) a dot1n1te um 

011 the front. pago , tho very 
ph or provlao w ob deal toe 

eh t qtod pr wn ehould , 1n pl ain 
erda, rofor to tho f act that under 

o th r Pl"o·l 1on o £ tho pollcy 
1 t1onal roW. y bo cnllod ~ar 

and coll octocl . t h ltJ le not 
don tho policy r l l a t o Dhow .that 
t ro ums aro not l l t d as 
r qulrod eoctlon G956, aupra. 

Inot of bo•ng so r ·· ' J as to pro-
mote bonooty nd OP'»."• .fai r ealtng 

tvoon t tneurod. u t11e lnDur r • 
all the propo o pol1c1oe atta chod 
to relator ' • pot1.t 1on ar 110 tr ed 

tJ t o dec tv t ho 1n rod. n 

.the court cee:no t o ve b nod 1t r u11n i"tl '.he 
o. ent o f th reapsot 1 ve provl • ono in the policy . 'l'.he 
tta l o pol1c1 of the utuo.l ef tt Hoalth tUI1 t celdent J ssoct -
at1on eonta1n1ng tho prov1e.i.on ove ctuotocl f ro o, seto out 
the ps-ovla1on 1 th roterenoe to flxod ynxmto and. 1 :n9d1 t ol7 
f'ollo th the provl 1on hore!nA ove aot out nd both are 
car r1o4 above t a11;natur a or tlle ot£1ccsro ot too a ootatlon. 

thl , do not tbat tho Superintendent cul d not be 
entlrol7 warrant ln roqu1r1ng tho pol1c1oe or bo aseoelatlon 
to be rof o o t. t thoro could • no ar t a .o hathor 
a eooo nte could bo l svtod under o 11 r c()ntl"flct n add! tlon 
to the p nt o f i'i:xod prom1umo. o q oto Again :from Lee v. 
Inauro.nce Cam ny, pogo 501 , 

" It 1 t o, tl t for £1xed por l od , 
f ivo ~~urn , tho quartorl y puymonte 
r q uir o . tho 1nc.ure4 woro t o be 
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made at 1•egular 1ntorvalD ond. 1n 
certain un1fo n ount a . Tb!e 
roquJre:mant • how v r , was not un­
oondltlonnl , but ubjoct to cer­
tain p ov1s1on tndor ed on md 
wh1eh l.J OC part or t he cont ct. 

0 r t.l 080 prov 1s1one 0 to tn­
oludo certflin quCll'terly duon on oaeh 
thoueend dolla r s or 1 naurcnce and n.£2 
~ amount s noceaonry £or mortuary 
purpoooo. HJ thl e under t&D1 t t 
paym nt s thue r oqu 1r d to be nuade b)' 
tlle insured aro to conat1tute ~ 
rata O.i":JountG noce ••1'7 to meet tlie 
d'O'ii'tb llenetlta on tured ohl.lgat1ona 
of tbo Aasoctatlon. " 

the provision 1n l ho policy thCJre un:lor conllider-­
ntton stat 1u ; t t, 

11 .Pro rata a oun~s nocecoary for 
m.ortuar)' purpo oa," 

ae tho basts or tho holding t t the palter required ~nts 
o tbor tlum the f1xod p~'r' o.; tb3refc:re a an aaaeacmont 
contract . e .fail to nos heroin tbe prort 1on o f tho pol.1oy 
of t lw as~oclat an in quoat1on 1 not a.t. 1 . at aa strong atl the 
provltJlon 1n tho policy c trued ln th" Leo cuo. In tbat 
regard , wo tJ nlt the decla1on or tho anna C1ty Court ot 
A ppoa.ls 1n •oll v . tllutual lJo not1 t Houl tb fll'Xl 11 cc14ent Aasoc!a• 
t1on. ~ s . • (2nd) 259. la 1n contllct 111 tb the op1n1on 1n tho 
Lee easo. 

It 1 tho op1n1on o!' tbic Depar nt t lat the 
tual noftt Hoalth and Accident Aaaoolat1on o f· 1 

Rebraoka• 1e not liabl e tcr promlum tax on pram1 cell oted 
by 1 t UDder pol1cloa 1eeued c to.tn1ng tho r ovlaton boreln bei'ore 
aot out. 

Voey truly ;yours, 

OIL T U 

APPROV EDa 
a1stal'lt Attorney <feneral • 

GLal.C 


