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DRAINS AND LEV:ES: Duty of Drainage Districts to maintain
' and erect destroyed bridges.
'
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July 18,1933

Honorable Morris k. Usborn
Prosecuting Attorney
Shelby Couunty

Shelbyville, Missouri

PDenr Hoxrriss

Your leSter of July 13th, addres .ed tuv Genesrsl
MeKi strick whercin you ask for several opinions regarding
questions of liabliity of the drdnage districts in replacing
brlc‘:g:a. bhoe been banded to me for answer. Your Letter is (uoted
as follows?

“The County Court has asked that I get
your o inion on the followi.g:

After the Lrainage Laws of 1913 were
pasged there was orgonized in this county

CY mg%§£= After the construction
n:%ﬂd, bridges were built
aoross the diteh in this ecunty. For some
renson, wiich I mu unsble to exp.ain, the
County Court has maintained these hridgu

up to about two years sgo. At that time

the conpany widened the diteh and r i ed the
banks, wﬁih necessitated bullding approaches
from ¢ ¢h bank down to the bridge, which wasg
left at a much lower altitude than the bnks,

At that time the Court brought the matter

to my atiention, and 1 gave the court my
opinion thot the al tenance of the sridges
was nd had always been the job of the company.
Since th-t time the bridges have not been
repaired, nd caly lately were washed cut by
an over-flow of the diseh,

Whose Job 1is 1%, aocordiing to the law, to
repalr nd waint:in these bridges?

Does the faet that shelby county has main-
t-ined these brldges in the past eator the
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the county from nov maintaining mandamas
against company to repelr and meaintein
the

bridgesa.
I believe the Court talked with Mr,
MeKittrick somotime and he told them
to have me to write for this opinion.
I might add that had not as
yet been enamcted mtw got

my opinion as to m. Job was to maine
tain the Lridges. mo. at th. time the
diteh was being widened and the banks

were served WIth & notlce Tnat the -

County expected them to repalr and maine
Mnthobrlngn You will note that the

ﬁ' e % % to
uro ted according to gu
mc!.ﬂutim of the County Court end

County Engineer.”

This department agrees with you in having given your
opinion to the County Court that the maintenance of the brldgu was
and always has beem the duty of the District. g
state tha t the Dralnage m-mu was fo under the ln- of 1913,
there has been an unbroken line of decisions holding; that it was
the duty of the drainage district to maintain and bulld the bLrildges,
The first cese deciding this point beling State ex rel v, iedicine
Creek Dralnage District, 284 o, l. c. 649, wherein the court saids

"wuwIn each of the three cases above
eited, 1t will Le noted that 1t was held
that the cost of Luillding bridges over
public hihways in or out of dralnage
districts, wae imposed upon the county in
which the bridge was located., In the
firet case (State ex rel,v.Chariton
Dreinage District,252 o, 3545) this
court construed Sectliom 5513, supra, to
impose the cost of bulldin; b upon
the emt{. not because of any in and
pointed statement in the statute to that
effect (for the statute contains no such
statement), but because of the provlao
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in that seotion to the effect that "if such
bridge shall belong %o any corporation, or
be needed over a jublie highway", then the
bridge shall be built by o- at the expense
of such corpor tion. A county is a publie
corporation, of course (14 C.J. 74), and
upon that idea the decision in the Chariton
District case is plainly based,
That dedéfion was banded dowm Ju.y 10,1913,
The ovinion affirwed the judgment of the
lower court. It is argued that when the
General Assembly of 1913 met it was a motter
of common knowledge th t under the drainage
laws as they then the cost of building
bridges made necessary by the cutting of
drainage itches, was imposed upon the coun=
t1les, becnuse counties were corporations within
the meaning of that word as used in the
drai: laws. Thereupon the Genernl Ancembly
of 1913 undertook & wevision of the dral
lawe. In so doing it adopted as Seotion
of the Aet of 1913 al: that part of Section
65013, supra, beginn with the words, "All
bridges contemplated this section,” thence
to and including the words *twenty days aotual
notioce of the time and place of letting such
vork." A few glight ch nges in verbi are
made, but none which affeects the question here
invoived. The Leglslature then added the
following el use, which did not appear in
the stututes of 1909, to=wit

"Within ten days .fter a dredge boat or any
other excavating mauechine shall have complaeted
a diteh aeross any public highway, ~ bridge
shall be constructed =nd maintained over such
drainsge Jditeh where the sanme corosses such
highway; Provi however, the word corpor-
ation ns used in 8 section shel!l not apply
to counties. "

Whether or .wt the Gen:ral Ascembly took cogni-
grnoe of the deecision of the Macon County Circuit
Court in the Chariton wr ina e District c se,
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3523 Mo. 345, may admit of speculation, but
that the aidition to the dr-inage laws of the
words last above quoted sweups away the foun-
dation upon which the deeision of the Chariton
Drainage Drainage Distriet cuse was bosed, so
far as the question here involved is concorned,
iz too plain for controversy., This amenduent
affects the decicions above eited in the
Little River cines (269 Mo. 444 and 271 Mo,
429) in the same way, 'md to the came extent.
Hnce it 'mcomes necessnry to determine in the
light of this amendment, upon whom now re-ts
the burden of Wwridce building under the Aot
of 1613. At comeon law, that burden would
rest upon the Mddnﬂi whose msots made the
building of the bridge necessary. (Rex. v,
Lindsey, 14 RBast, (lng) 3173 Rex . Kerrison
3 M. & Ba, (img) 538; Penn. wilroad Co. v,
Irwin, 85 Pa. ut. 336; Richardson Co. v.
Drainage Pst., 83 Neb., 778). Numerous
authorities to the ~ame effeet are ocollated in
an exhaustive note upon the case last ecited,
1“ 31 AE . im. Ann, Unaes (1'31“). m 550.

As comnstrued in the Charitom Dralnage Distriet
oase, supra, and in subsequent decisions,
Article 1 of Chupter 41 (Nr:inage tatutes,
R.3, MHo. 1908) the law imposed vhat this court
felt to be a hardship upon the counties, but
one whieh we éould mot avoid. Thus in the
Chariton casc, Faris, J., speaking for this
court, =:4d:

*While 1t is regrettable that a studied effort
seeuas to have been mnde to render this draiuage
statute vague and ambiguous upon the point of
vhere the burden of bridge buliding 1es and
while the view we have heretofore taken and

are now again forced to take, is fraught with
hardships in this and in other single instances,
we can only repeat that the remedy lies with
the Legivlature and not with us, We construe
the law; we do not make 1t." (289 o.l.c.463)

The vexatious vagueness of which the . arned
jurist there spoke ia 2t1ll as annoyligly per-
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sistent in the Aet of 1913 ez before. It
seems that it would not hove been a diffiocult
matter 8o incorporate into this act a line
saying in plain terms either thnt the county
or the drainage distriet must build and pay
for bridges, but that has not been done. Ve
must con true the not as we find 1t.

Secking the legial:tive meaning, then as in
duty bound, as Job sought the grave, *diligently
and with tears,® we come %o comsiderations
winich ma, be summed up thusi The drainage

law as found in the Statutes of 1909 permitted
s construction whick placed the duty of
building bridges over drainage ditches upon
the countics. ¥The trial courts sc comnstrued
it——and correctly so construed 1%, s we held
in the Chariton ¢nse, supra, This wns feld

to be a hardship, as was said by Faris, J.,

in the parx i which we have quoted, This
par though written subsequent to the Act
of 1913, no doubt voiced a sentiment which

had prevalled under the old law. The con-
struotion which caused this hordship was

vased, 8 we have sald, upon an int etation
of the word corporation, as used in

drainage st tute, as a word which included
counties. The Leglslature revised the law and
in substance and almost literally reenacted the
section which had buen so construed. But in
doing so, the Leglislature sald very clearly,
that "the word corporation as used in this
section shall not apply to counties.” Iy this
rule of construetion we cre bowdd, and if counties
are not corporations within the moaning of that
section, then there is no authority in the

Aet of 1913 for imposin the burden of the
building of bridges upon counties. But Seotion
30 of the Aet of 1913 provides thnt the bridges
must be built. In the abaence of a st«tutory
declaration othexwise, the ohl:ﬁ:tton 0 pere
form the duty would rest upon drainage
distriot under the common law, as we have sald.*
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This opinion by the court has been followed and
we find 11’. further ap roved in 40 3. W. (3ud) p. 10886,

The next question which coufronts ue; Wh-t effect
~ould the change in the statute of Scetion 4406 R, 4, 1918,
as made by the Logislature in 1929, which we find in lection
10773 R, 8. 19287

Omitting the psrts whieh are not pertinent to the
question ve find the old Seeticn 4406 reading =8 follows!

#s = =) bridge shall be constructed and
maintained under such draina e districts
where the 2ame ososses such high ays}
provided, however, the word corporstion
as used in this section sholl mot apply
to ocounticze.* e

The same wr8 then changed in Seotion 10773 to read
as followss

“A bridge adjudged sufficient by the

county court of said gounty or counties
ghal . be constructed over sueh dr-i

diteh vwhere the same oronses sush may,
and after such bridge has been constructed
At shall become a part of the road over
whicii 1t is cumstructed and shall be main-
tained by the authority authorized by law
to mailantain the ro2d of whieh 1t becomes

It s d.d &1 ge llu b\,m ooutruotad

COTPOr :
shall not apply to the st te or any political
subdivision thereof,®

From reading Seotiom 10773, at first gl nce 1t might
e conatrued that the drainasge districts are relieved of further
regponsibiiity of maint ining and repadring bridges agross
drainage distriets, and such would be the case in the opinion
of this Departeent in the absence of th: statement in your
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lettery "Since that time the bridges have not been repaired
end only lately were washed out Ly an over-flow of the dltcﬁ."

The situation now iz that jou have no bridges and
that they have been destroyed across the dltohoa thlnrm
we must apply that portion of the statute beginning
"If said bridge has been constructed by the di-trlnt
end has boen-onpu-tofuadro-dandu then destro
the authorities having control of the road ore authar

17 they desire, to reconstruct such bridse.”

e must therefore construe this portion of the statute
to mean that the county has the power and could reconstruct the
bridges if 1t so desired, ut there 1s nothing mandatory on the
county ecourt to reconstruct the Lridges, in other words, i the
county court does not desire to reconstruct the bridges then the
decielons quoted above would still compel the dralnage district
to replace the bridges,

The change in the statute merely gave the county court
the right to assist and ald drainage dlltrfcu 1f the county
court so desired,

The next questioms "does the faet that Shelby County has
maintained these bridges 1n the past estop the cmt.y from now
maintaining mandesus against the compeny Lo repelr and meintain
the bridges?”

Under the doctrine of estoppel we fall utterly to undere
stand how the dralnage district could avall i1tself of that defense,
To constitute an estoppel Ly conduct there mst have been, {irst,
a felse representation or concealment of material factsj second,
the representation must have been madoe with the lmo-lodgo of mt-;
third, the perty to whom 1t was made must have been ignorant of
the truth of the matterj fourth, it smust have been e with the
intention that the other party should aet on 1t3 rifth, the other

mst have been induced to act on it, r the facts set
forth in your letter the drainage dilstrict has In nowise been
injured or prejuiiced by the county court meintaining the bridges
wiiich under the law the district 1tselr sbould have maintalned,

In view of the foregoing authorities it 1s the opinion
of this Department that the coumty court has the power, if 1t
so deeires, to replace the bridges, tut in the event the county
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court does not so desire it can compel the district
to replace the bridges destroyed.

Yours very truly,

OLLIVER W, HOLEN,
Assistant ittormey General.

APPROVIDs




