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INSURANCE D.d:PARTi'dr~N'.r : / 

. ----­-· 
Wnat constitutes insurance contrac t 
and doing insurance business . 

~t_e_upen Health Clinic:::...:...•----

Fl LE D 

norable R. EJ'J'l:llet O' lley 
Supormtement or Insurance 
Jefferson City, 1aaour1 

Dear r . Ot ~loys 

July u, 1933 

r.n1s Department acknowledceo receipt or 
let ter dated J une 29 1 1933, r rom your DeP.Rrt!'!lont , signed 
by Jw~n K. Coolidge, counsel, tho letter 1o as follo~c a 

nh~closed ie circular and 
contract issued by the Steuben Healtn 
Cllnlc , Kansas City , aaour1~wh1ch 
eontraots are being otterod to the 
public . 

This Cl1n1c ls not l1cenaed hy the 
Insurance Departmont to conduct an 
lnourance buslneoa nnd e ould 
appreo1a to . our opinion as to t7hethcr 
or not th1s contrac t eonotitutea an 
1nr:urance cont ract . It 1t does we 
wlll , of course, cake demand that it 
cease its operations . " 

In tho .first ptlragraph of' the cont ract 1 t 
io stntod t t by the agroe~ont the applicant becomoa a member 
or tho Steuben Health Clinic, ar~ f or the cona1dorat1ons thore­
innrter set ou t ouCh mber 1a ontitl ea to all rights , eorvicoe 
and benefi t s etlpulnted in tbe cont ract . 

'l'he seoond , thl.rd and fourth pnragraphs or 
the oon1rnct aro as rollowa & 
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"The :. t eu ben Health Clinic a gr ees 
to furnish the holder of this cont ract, 
bln wlfe , and all hto dependent 
children under sixteen years of & &0 1 

ed1cal and Surgical service tor one 
year f rom d Ate hereon upon the 
follo;,in~ terms: 

The be~efic1ar1os of this contract 
11 receive Surgical and ed1cal 

t r oatmont , throu h the o£1'1cos of the 
Steuben Health Clln1c, f or all sickness 
and accidents requiring hospital erviee; 
including meals , aem~·pr1vate r o ~ 
general. nurse ,, mod1cineo , surgical 
dreaai a , Surgeon' s operating aerv1co, 
laboratory and X- Ray oxL~ nation , and 
~hatever !a r equired, accordi ng t o the 
beot PRAC'l'ICE Of J> .. DICll~ •: and 5URG Y, 
to roatoro the benef1c1ary to the beat 
hoal. t h po a1ble . 

rho benef1r.1ar1es under this contract 
are entitled to oxam1natlons ar:d con­
sultations and advisory eervlce at a ny 
time a s oi'ten an necessary" . 

'file sixth, Deventh and eighth paragraphs of t.;he 
contract are as follo s: 

".uoap1tal serv1co will be given tbo 
meMber or depondent& 1n roeosn1zed 
reputable hospitals 1n good atandlng. 

The Surgeon:~, Phyalc1ans _ nnd 
Spoc1allato on tho Staff of the 
Steubon lioalth Clinic aro prof'esslonal 
men 0 1 u1de experience and recognized 
abll1 ty . 

Tho above s ervices are given eompleto 
i'or a con lderat1on of only Ten Dollars 
initial memborohip fee and ~wo Dollars 
monthly due:J , pccynblo 1n advance on the 
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flrat day or each month, ror a perl od 
of ono year . This contract aJ1.all 
re1n81n in f ull fot•ce afte r the !'irst 
yoar upon the payment of Two Dollars· 
por onth duea , payable 1n advance on 
t he r1ret day ot.' each 'Ilonth" . 

'l'he contract etatoe that for 1nd1V'1dunl membora 
\',1thout fa:-,111e the monthly dues w1ll be Ono Dollnr. 
rlenef1c1ar1es dor t~A contract are not entitled to services 
for any cases that are not a it ~.oed to a t.;eneral hospital and 
llkewiso not entitled to cervices 1n cortain other specil led 
casoe . 'l'ho ~ltoubon Health Clinic claims tho benefits to 
.orkmon's Compensation paid to a moDbor £or medical and surgical 
aorvlee in a l l ttcc1dcnt cases . Tho contract y be t erminated 
by el tho1• pnr·t y t horeto vy 1v1n ,. n thirty days ' not ieo 1n 
wr1t1n -; to tho o th o t• party. at his las t knot:m addross . 

The question t o t e dotor:n!ns d therefore is l'lhe the r 
or not t he Steuben Hoal tn Clinic by t h e 1ssunnce and deli ver] or 
tho nforesnld cont rnct_. and tho engo.ge:nent and com; !ttnants 
t here in pr ovided for on ito part, 1e onga god l n tho 1nouru.nce 
bus i nosa w1t h1n t he mo 1ng of th o insurance la a O l the ~ tate or 
1ssour1 . In reachin .~ n conelu lon 1n t llo promis e s 1 t i s or 

course obviou s tl t the deta r n1natl on o1' t ho queo 1 on wbcth or tho 
contract is ono of insurance or whethe r a corl>ornt1on or nnsoc1o.t1on 
1s -:1nld.np; contracts of ln.suronoo , depends , not upon the namo by 
wt..lcll 1 b.:> nssoc1at1on is co.llod. but upon tho nature of r.h e buoinesn 
it trt:1neacts a l'l.(... , .. e contract 1t 1souos. 

Sta t e v . Alley , 96 1sa. 720, 51 So . 467 . 

Cool~y ' s dr1ofa on Insurance , Vol. I, page 8 • 

.. or a con:Jldoration ot· Ten Doll rs ao an 1n1t1al 
membor s lip i'oe a nd IJ. o Dollars r.ontbly duos payable l n advaneo 
tho Stouben Heal th C.l1n1c a eeo t o .furnish mod1cal~ sur81cal and 
hosp1 tol. aorvioe t o 1 t s ~m.bere , e..11d to pay the cost o1' same. 
The eontrnot seamo to prooood 1 pon the theory t hat the Stouben 
Health Cl1n1c does not vd.th1n em. of 1tselt have a staf' . of 
p~a1e1ans and s ur goona , but tbat such JhJ a1c1nns and surgoons ao 
are necessary are procured from outo1do source s . It also appearo 
t t tho hosp1tal s crv!co furnished by tbo ~ teubcn alth Clinic 
111 be 1"urniahod not 1n hospital:. ot tho Ztoubon Jiealt:. Clinic 
ut 1n othor r o cognlzed reputable ho&p1 t a l e 1n good e t and1ng . 
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• le understand tho contract to ont1tle a member to all exa'l'l1nat1ona 
and eonsultation o fllld advisors aorv1ce as C1lJ be necessary tor such 
member and whatever attention 1 needed bJ aurs eons, pbys1c1ana 
and specialists 111 bo furn1ahod and 11kow1oe auch hospital sorvieoa 
as arn necessary, re ardleso of tho length of t1mo or the coat ot 
such oorv1ees s o lon~ ao sucll bor 1s 1n good atandlnf, an1 whon 
the mombor 1a not aff l+eted 1th any of the a1lmonta, d seaaoa or 
s1clmesa excepted ~ the terms of tho contract. 

The case of Pbyslclans • De£enae Coapan, v. Cooper, 
199 F. 576, involved tho quectlon or ther or not the pla1nt1rf 
company aa traneacting tnaurance bus1noes within the mean~g ot 
tho statutes or California 1n tho 1 su nee or the policy 1n~o1Yod 1n 
that ease . The contract provided that 1f the bolder thoreof' be 
~ued 'or damngoa for c1vtl malpractice t Detonae Compnny eo~ld 
e 0lo; a local attorney 1n vhoao noloot1on the holder or tne contract 
had a voice , who together 1th the co pany ' a att orney ould de£ond 
tho ~.aae Vl1 t hout oxpense to tho l older of t he cont ract up to the 
extent or a rtxod Gmo nt of exp3noo . Tho contract epoc1f1cally 
prov1dod that the company did not o.greo to poy the hol der of the 
contract any oxpenao and it 1o apeclf1cally prov~ed tha t tho 
comno.ny d1d not a gr ee to pay any jud ent that :1 llt be ronde rod 
as n1nat tho holder. Tho Defense Com any simply n eed to bold 
the holder of tho ccct ract harmleaa in cano or ault t o the extont ot 
Five ~housand Dollars ~ the tter of expense. fh court at page 
578 of tho op1n1on eeta out mnny dot~1t on ot 1nsur co , as followsa 

"(1) Tho statutory de!!n '~lon o£ insurance 
dCJos &ot d1£.fer grontl., .rrc= that uauall.J' 
given Ly le.xicogro.phars, text- writers am 
judges , and yet it la practically aa 
comprebonclve aa any . .obster def ines 
1 t as: 

"Tho act of insuring ngo1not loas or 
da"!lage b y a cont111Gent even t; a contract 

horeby one p rty u.ndertokoa to 1ndemt1t'J 
or guarantee t l other a gc1ns t loss bJ 
cert ain epoc1fled risks " . ebst . D1ct . 
"Inauranc e" . 

The Standard Dictionary def in a i t aa : 

.. An act or s ystem of in::aurlng or aaourlng 
a nnt loaa a epoc111call7, the aystaa by 
or under whi ch tndemnlty or pecuniary 
payment 1o guaranteed by one party or 
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oevarnl pnrt1ea to another party, 1n 
eorta1n cont1naenc1oa~ upon spoc1f1ed 
tormeu . 

And t ;m Century Dlet ionary : 

"In 1 mv, a contrae t bJ' which one party, 
for an agreed con31derat1on, wh1ch 1s 
proport1omd 1 o the r1sk lnvol vod, 
Ul'ldertnkeo to compe!Wato tho other for 
loss on a apeo1f1ed t linZ fr~ apec1fled 
cauaoa" . 

Ao to t he t cxt• wr1 t ors, ~1 defines 
in.<1uranoe as: 

"A contract whoroby one , f or a 
eono1deratlon, ~~ertakes t o 
eomp.,naato another 1r he o h 11 
sutter loss". 

Sueh , ooys tm author, lo the defln1t1on 
of the t erm. 1n 1 ts moot genornl t.e1 .. .ua , 
and, s peaking further , he ttayn : 

"It had ita or1g1n ln t he neeeas1t1os of 
com eree . It has kept paoo .1 th i t s 
~rogreos , expanded to meet 1t9 r1o1ng 
•ants an~ to covor i tR over•\dden1ng 
fields , end , under the guidance of the 
spirit 0.1 -:odorn entcrpr1so, t empsred 
t y n prudent f orecast, lt baa , from time 
to time, wlth wond~rl~ fao111 ty , ndap t ed 
i t self to ~e no 1ntoroat a of an 
advancing ctv111zat1on. It 1a applicnblo 
to every tor~ of poo l blo loss . rever 
d.angor le apprehended, or protection 
requlrod 1 1 t. oldo out ltD foDtor1ng hand 
and l)r .Jmir 38 1nderm1t:y '1 • ay on Inaurance 
~ct1ona 1, 2 . 

Phillips dettnos it an& 

"J1 contract \-7herov., , for a s lpula ted 
00-"181derat1on, ono party undortnkee to 
1ndomn1t'y the o&;hor agoinat certoln 
risks" . 1 Phil . Ins. Section 1 . 
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Smltb , 1n hlo work on Com:nercio.l La\V• 
defino !t an: 

nil. contract b!f which a. person, 1n 
cons1doro.tton or o. oss sum, or a 
par lod1co.l Pll1D'nt , ·niortokes to 
poy Q lnrger s~ on tho happening 
of' partl.cular eTent 11

• Sm1 t h, Com. 
Lav1e, 299. 

W~G colla t ion of do£in1tlons is taken, 
w1 th Eomc roarranr.ement , from People v . 
Rose, 174 111 . 310, :514 , 51 N. 1~ . 246, 
247, {44 IA . R. A. 124). 

"An i nsurance cont ract", eaya t he court, 
in fhnkman v . Cred1t• Systom Co., 92 iis . 
3U , 66 r: • .• 528 , S2 L. R • . • 383, 53 Am. 
S L. ,top. 920 , "1s B contract whereby one 
pnrty o~reeo to 1holly or part1~lly 
indo~1fy ano~or for loss or damage 
which ho m y sut:tor !'rom a apoc11t1ed 
peril" . 

Aaain the court, 1n Co=::t:Onwealth v. 
¥.qu1table OO!le .. :1c1al Aos 'n. 137 Pa. 
412 , 419 , 18 Atl . 1112, 1113, snys 
of 1nauronce thata 

It is u. morel. bu.a1ncss adventure , 1n 
wh!oh ono ~ f'or a st1pul.ated eon.o1dorat1on 
or pre~um per cont . , engages to make up, 
v.1ol17 or in pa.rt • or 1n a oerto.1n 
&EI'3ed or"Jount, any apee1f ic l o ss which· 
nnot.ber may sustain; and 1t mny applJ to 
looa or property, to peroonal injury, or 
t o the loa s cf 111'e. 'l'o c;rant 1ndemni ty 
or soeur1 ty o.gaintJ t los a for a cons1dor­
at1on io no t only tho dealgn and purpose 
oi' an insurance e p nv , ut 1s t1lso tL.o 
do~t and eharactor1st1c feature ot 
the contrAct or nsurnnee~ . 

We will refer to but one more definition ot 
the tor.n , which is tbat given by 22 Cyc . p . 
1384, ao fol1o~s a 
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" Insuramo i s n controct by wh1ch tho 
one party. 1n consi~eration or a price 
paid to !.1m a.dequnto to e risk~ oocomos 
aocur1 ty t o he othox· that ha shnll r ot 
suffer loan. prejudice, or damngo by 
the happontna of ths per i ls spec1tied to 
cert in thin s vh lcb may bo oxponod to 
thom" . 

Tho prlneipal tngredionta or such a 
contract nra ~o eonoiderntlon~ tho risk 
nnd the 1memn1ty. The consideration 18 
tho promi for the insurer ' • undertak1ns; 
t he risk cay bo said t o be the por1lo or 
eontlngonc1es a ns t which tho assurod is 
protected; and the 1ndemn1 ty ls t ho 
stipu l ated doa!doratum t o be paid to the 
assured 1n caso ho l~s suffore1 lone or 
damage throu the perils and contlnn;onc1os 
specified. Insu ra oe, under tb e statute, 
ia n cont ract to indemnify "nr;ainot loss , 
domago or 11ab111 ty" . Je think tho 
addition of tho word 0 l1ab111ty" to tho 
uaua1 de1"1ni t lon of t.h8 t erm dooe not operate 
to onl.nrgo 1te s1an11'1cr..nco . The k inds ot 
1nnurance which have l,roMl up and nre 
deno~ted Insurance under the uoual 
definition vo beco~ very numoroua . 
22 Cyc . 1386 . " 

'lb.o co-.J.r t a t pago 581 of t he opinion further snyas 

"It 1o faulty lotslc t o nay t hc.t t his 1a 
not ~ loos~ d go . or l1abillty of the 
contract olde r , pro 1s1ns that he does 
not lncu• i t • ond concludinG that it 1s 
the liability o-r +bo De.fense Co.z:1 any. 
Tho loso • damBL,O ~ or lla LJ111 ty t"ollo.IB 
t ho ault t·or mulprnctlce; rmd , were it not 
.for t he cont rnet of tho De1'ense Co:npany • 
tho hol.dor must boo.r 1 t . oihooo loss . 
uamace or 11ab111 ty uould it tnen bo? 
Tbnt of t he por~on sued, of courne . It 
1n this vory urdon Which t he Defense 
Co:zspony a roos to bear in on::ao tho 
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oantl~ncy or the bol dor being sued 
happono , arid thin ia 1na~ tho 
holdor a "&1nn t t r1ak dependent 
upon the cont 1n8Gncy .. Looking on 
t he other side, 11' 't! 1e be a contr act 
for personal servl.e ,:u'• by limit t he 
amount o ..t. the services t o bo 
rendered ln doll~re an~ cento? 
Attorneys do not toke cont racts for 
defending parties auod 1n t way . 
How poculio.r 1 t woul d be for an 
at t a:rnoy t o Hay : "I \'1111 engage 1n your 
dotanee ?5 ,.000 ortb" . I t woul d tollo 
that uhen tha fund v a o nust ed tho 
at t om ey ot.: l d qu1 t , who t h or the cnse 

ns brou ;ht to a close oi· not . The 
very uncertain •·-; of the a r.:tOunt t o be 
paid by the Dotenso Conpnny to et 
the oxiaency contr~ctod ~g 1nat 1s 
porsuaalve t hat t he contrnct l e not 
ono of hiring , but ono rathor or 
lndciiml ty . 1 nd such ls our con-
clusion. o Phys1c1nna' Dotonee Co. 
v . 0 1 Drlon, 100 in ~. 490 , 111 .w. 
396. The rea:Joning or the cour t 1n 
this case is bo th cogent and persuasive" . 

i 

The oa'!lo contract s t ei'oro tho Supremo <.:ourt o~ 
1i1nnosota in Phys1c1ana' Dcfonse Cot::tpal'\V v . O' Bri en . 111 JJ . Yl . 396 . 
At ptigo 397 or t he opini on tho court onld : 

"'!.'ho. cont ract is very carefully and 
sklllt'ully f ramed :or t! 0 purpose or 
conveying tllo 1doa tlltl t 1 t is an 
a gremuont f o r he pQr.form:mce or 
t or vices arrl not f ox· tho L"ldemn1f1cat1on 
or tbo pbyslc1nn against loss ; but, 
unlosa we admi t t h o t lan go wu 1nv6nted 
to enable utJ to conceal our t11ou ts this is 
a cont ract of !nsaranco. C l lin" it "propl~­
laet1c nnd prevent lvo" suggests its 
con.'leetlon 1 th tho cad1c al ~ro.feosion , but 
doos not change its essential Charaoto~. 
Tho books are full or dof1n1t1onc of 
1nsuranco, and the contr net hars been 
variously doscribod and chara cterized. 
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Undorl ying all tho dorlnitions , 
except 1n l ifo 1nsui'8llco , to 'he 
idea of 1ndemn1ty" . 

And further, on pa ge 398 l 

"A phys1c1cm 1s subject to the over­
presen t peril of an action for 
malpractice. ~~o defonse or such 
an aot1on , rocardle a ot· its morita. 
roqu1reo t-o expenditure of timo and 
monoy. It tho defenoe 1a nueceastul, 
th~re is novortholeaa a f1nanc1al loaat 
lf unouccesstul , the amount ot· tho 
Judgment 1a a dod to t his 1n1t1nl loss . 
Tho jud ent 1n f avor ot a dotondnnt 
alwayo l eaves ~ a loser, becauso but 
a part or t ho actual expenses or Lbe 
11t1aation or taxabl e as costs aca1nst 
the pl a1nt11'1'. If Jud ent 1n a 

lpractlce case is r ondored aga inst 
the p~o1c1an, i t ln eo rJUch 1n oxceaa 
of dl.G t he hao incurred 1n the dofenoo 
of tb.G suit . In eYery case tho do1'ondant 
nuf!'ers a financial loao . 1Jnder tb1s 
cont ract the c~m~any does not asroe to 
pny t he jud ent, but it doos a roo to 
defend the ac tion at ita own oxpenae . 
and thus 1n substance indemnify tho 
physician auainat tbo risk or par11 or 
boln.. co.llo d upon to de f ond ouch an 
ac tion. Tho c sideration is paid 
annually. If no action 1s brou t 
during the lifo of tho contract, the 
compony cains the amount of t.ll1s comp •nsat1on , 

h1ch it r eoelvod tor sub jecting 1t solf 
t o ho r1ok o1' botn3 called upon to dofend 
nn action at its om expense" . 

The obj ect and purpose or t he cont ract under 
consideration obviously is t o indemnify • protect and save harm­
less tho mombor from thD heavy expensos entailed 1n tho aor v1coa 

. and oporat1ons by pbys1c1ans and aurc;eons and tho cost ot treat• 
ment and attenti on 1n hospitals . e can nee no diff orence tn 
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nr1nc1plo 1n t;m eont rnet before us and one "'here u eompony 
agroe:~ t o repay to tho c .mtro.ct holdol"• the a mount am BUL:ls 
of 'ilone y ho had oxptmded of h fJ own funds by rea"on of such 
eervicea vin~ been admlrdstorod to !~ • • ily colloetL~G 
a small 1n1t1al fee ru¥1 monthly ~e · u.m rrom a r eat many 
per eons , undor the lnw of average:: the Stouoon lleal th Clinic 
might bo cna\.1lod to toke cn.ra o.f and pay t.lla oxp&Iwes o!." 
euch aor 1e&s to 1ts menbf)1 wllon n eceaei t:r tborofol~ rnny nr1ao 
and t hua the individual .... _ er la lnde:nnif 1ed a ..... ainst the 
burden o1' t he expeneo or payin · the whole blll ror such 
mlnlstrationB to h~3elt. 

In the c ase or Jolm Renoohl.or v . Stnte ox 
r el ·10";Wl, L. H. 1• . 1915 D., 501, an 1ndlvl.dunl enga ged 1.n "-l ... o 
undertok1nz butdnosa agrood, 1n consldorotlon or what was 
termou n noto and certain 1ntci·~~t payDenta '"'::o bo l'DQdo thereon~ 
to furn1!'h burial " erv1ce to t he holdoro of ~uch notoa. 
-M court at page 502 o f the op1n on !: id: 

11 In l' e bruary, 1914, the court ot uppen1n 
of lt rnnklin cou ;nty, on the f orogo l n g c.gr oed 
f4cts, entered its decroe o£ ous ter nnalnnt 
t he respondent ~ nm error wos thereupon 
prosecuted by respondent o t l ia court. 
HoJ4. tho eo-ca, loo u tual note 1s clearly 
1nsuro.nco. li ell .... he tests to w Jich the 
contract LIDY Lo su j octod, 1t unerringly 
l oads one to t.ho e (mc lua1on ti'..at the inten­
t .on of the partie as on tho one boni to 
1'0CC1VO and on the o t her "'.o prov1do Q .fund 
to pay tho -i~ exponcca of the 1neurcd . 

Tho contract being naked insurance and 
nothln else, i t i e subj~ct to r gulat t on by 
tho lncurancc depart~ont . State ox rol . 
Colei:lail v . • lchito. .hut . Burial u 830• 7'J 
ltan .l81 , d4 Pnc . 75? ; Fikes v . Sta te . 87 

1ss. 2ol; 39 8o. 783; Sta t e v . llllett ,l7l 
Ind . 29v• ~3 L . • A. (1 • • 1.>. ) 197, 86 J . E. 
68; Cuon h er , In~ . uee .l91; 1 y,Ins . 4tb 
cG.. t:".cc . 27; Robbins v . llenneosey. 86 Ohio 
5t . l ul, 99 IJ . E. 31911 

• 

Uo think 1 t is just as true in th1o cnse thnt by 
the payments provided t:or 1n t..~e contract t hat the .... . n-.., nre 
esta hl1:s lin'; a .fund ou t of which paymont r:Ji.ly bo mAdo !'or the 
serv1eeo they aro entitled to unde r t h1o con t rac t . 
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Wo hnve not overluokod tne caseo ot 
Vr odon ,ur gh v . Pbyeloians ' Def ense Canpany- 125 111 . 
App. 509, and State v . Lay11n, 76 ll . ::. 5 .~7 , but wa 
think t~ cnsas heretofore quoted from are ba sed on 
sounder reasonin~ and lo31c. 

Vlo are or tho opinion that by t 
1seuanco, sol.o OJX1 dol1vory in tho State o.r W.ooour1 of 
the cont ract o.t t ached to your letter tho Stoubon Hoaltb. 
Clinic trould bo onga3od in tho 1nnuranco buoinoss !n 
the StQ' o of Missouri, and t hat the contract eonst1tu toe 
an insurance cont ract . 

r~e r et urn you your i ncloauroo heron th . 

Very t ruly youra , 

GILBERT I..AL1.tl 
Assist ant At t orney General, 

APPROV .Ds 

let1nz At torney General. 

GL : J..C 

Ineloeuros 


