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INSURANCE DEPARTMINT: V//- What constltutes insurance contract
and doing insurance business.
_steuben Health Clinic.
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Lonorable R. Emmet O'ialley
Superintendent of Insurance
Jefferson City, Missocuri

Dear iir, O'delleys:

iis Department acknowledges recelpt of
letter dated June 29, 1933, rom your Department, signed
by James K, Coolidge, counsel, the letter is as follows:

"inelosed 1= a eircular and

contract lssued by the Steuben ilealth
Clinie, Keansas City, Missouri,which
contracts are being offered to the
Wbliﬂ-

Thie Clinic 1s not licensed by the
Insursnce Department to conduct an
insurance business and we would
appreciate jour opinion as to whether
or not this contract constitutes an
insurance contract, If 1t does we
willl, of course, make demend that 1t
cease 1ts operations,”

In the first paragreph of the contract it
is steted that by the agreement the applicant becomes & member
of the Steuben Health Clinie, and for the considerations thoree
inafter set out such member is entitled to all rizhts, services
and benefits stipulated in the contrasct,

The seeond, third and fourth paragraphs of
the contract are as followss
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contract are as

"Ihe ‘teuben Health Clinic agrees

to furnish the holder of this contract,
his wife, and all his dependent
children under sixteen years of age,
dsdlical and Surglcal service for one
year Irom date herson upon the
followin: terms:

The benefliciaries of this contract
shall receive Surgical and Medical
treatment, throu h the offices of the
Steuben Healtl: Clinic, for all sickness
and accldents requiring hospltal service;
including meals, semi-private roeux,
general nurse, medlcines, surgical
dressings, Surgeon's operating service,
laboratory and iA-liay examination, and
vhatever is required, according to the
beat PRACTICE Of MEDICING and SURGERY,
to restore the Lenefliclary to tho best
health possible.

‘he beneflclaries under this contract
are entitled to exmanlnations ardd con=
sultations end advisory norvico at any
time and as often as necessary”,

ihe sixth, seventh and elghth paragraphs of

followss

"dospital service will be given the
menber or dependents 1n recognized
reputable hospitals in good standing.

The Surgeons, Physicians, ard
Specialists on the Staf! of the
Steuben lisalth Clinic are professional
men o! wide experience and recognized
abllity.

The above services are given complete
for a conslderation of only Ten Dollars
initial membership fee and Two Dollars
monthly dves, payable in advance on the

the
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first day of each month, for a perliod
of ono year, This contrsct shall
remain in full force after the first
year upon the payment of Two Dollars
per month dues, payable in advance on
the first day of each uonth",

The contract states that for individual members
without fanilics the monthly dues will be One Dollar,
Beneficiaries under the contract are not entitled to services
for any cases tha! are not aduitted to a general hospital and
likewise not entitled to services in certain other speciried
cases. The Steuben Health Clinic claims the benefits to
Workmen's Compensation paid to a momber for medical and surglcal
sorvice in all accldent cases. The contract may be terminated
by elther paity thereteo Ly 1ivin: a thirty days' notice in
writin: to the other party, at his last known addrees.

The question to e determined theroafore is whether
or not the Steuben Health Cliniec Uy the lssuance and dellivery of
the aforesald contract, and the ments and committments
therein provided for on 1ts part, le engaged In the 1lnsurance
business within the meaning of 'he insurance laws o the State of
dissouri, In reaching a conclusion !n the premises it 1s of
course obvious that the determnination of the ques:ion whether the
contract is ome of insurence or whether a corperation or association
is making contracts of insurance, depends, not upon the name by
wiiich the assoclatlion 1s called but upon the nature of the business
it transacts anxi the contract 1t issues,

State ve Alley, 96 uklss. 720, Bl 504467
Cooley's driefs on Insurance, Vol. I, page 8.

for a consideration of Ten Dollsrs as an initial
membership fee and iwo Dollars nonthly dues payable 1n advance
the Steuben Lealth Clinie agrees to furnish medical, surglcal and
hospital service to 1ts members, and to pay the cost of same,.
The contraect secms to proceed upon the theory that the Steuben
Health Cliniec does not within and of itself have a staf: of
physicians and surgeons, but that such physicians and surgeons as
are necessary are procured from outslde sources. It aleo appears
that the hospital service furnlished by the Steuben Health Clinlec
#111 be furnished not in hospitals of the Steuben Health Clinie
‘ut in other recognized reputable hospltals in jood standing,
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We understand the contract to entitle a member to all examinations
and consultations and advisory service as may be necessary for such
member end whatever attention 1s needed by surgeons, physiclans

and specialists will be furnished end likewise such hospital services
as are necessary, regardless of the length of time or the cost of
such services g0 long a8 such member 1s In good standing, and when
the momber Is not afflicted with any of the allments, diseases or
sickness excepted by the terms of the contract.

The case of Physiclans' Uefense Company v. Cooper,
196 F, §76, involved the question of whether or not the plaintiff
company was transacting insurance business within the meaning of
the statutes of California in the ilssuance of the poliecy involved in
that case, The contract provided that 1f the holder thereof he
sued Tor dmgu for civil malpractice the Defense Company would
employ a local attorney 1in whose selection the holder of the contract
had & voice, who together with the compeny's attorney would defend
the case without expense to the !older of the contract up to the
extent of a fixed amount of exponse. The contract specifically
provided that the company did not agree to pay the holder of the
contract any expense and it 1s specifically provided that the
company did not agree to p-g.;ny judgment that aight be rendered
against the holder. The ense Company simply agreed to hold
the holder of the contract harmless 1n case of suit to the extent of
Five Thousand Dollars Iin the matter of expense, The court at page
578 of the opinion sets out many definitions§ of insurance,as followss

"(1) The statutory defin’+lon of insursnce
dves not Jdiffer greatly from that usually
glven 1y lexicographers, text-writers amd
Judpges, and yet it is practically as
comprehensive a8 any. Wiebster defines
it as:

"The act of insuring azalnst loss or
danage by a contingent event; a contract
whereby one party undertakes to indemnify
or guarantee the other agalnst loss by
certain specified risks", Webst.,Dict.
"Insurance",

The Standerd Dictionary defines 1t ass

“"An sct or system of insuring or assuring
against lossj; specifically, the system by
or under which indemnity or pecuniary

payment 1z guaranteed Ly one party or
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several parties to another party, in
certain contingencies, upon specified
terms",

And the Century Dictionarys

"In lew, & contract by which one party,
for an agresd consideration, which is
proportioned to the risk Involved,
undertakes to compensate the other for
loss on a specified thlng from specifled
causes”,

ks to the textewriters, iay deflnes
insurance asg

"A contract whereby onec, for a
consideration, undertakes to
compensate another if he siall
suf fer loss”,

Such, says tho author, 1s the definition
of the term in 1ts most general lerms,
and, speaking further, he sayst

"It had 1te origin in the necessities of
comrerce, it has kept pace with its
srogress, expanded to meet 1is rising
wente and to cover 1lts ever-wildening
fields, and, under the guidance of the
epirit of modern enterpriese, tempered

by a prudent forecast, it has, from time
to time, with wonderiul facility, adapted
itself to the new interests of an
advencing clvilization. It 1= applicable
to every form of possitle loss. #herever
danger 1s apprehended, or protection
required, i7 l.olde out its fostering hand
and promises indemnity”., MLay on Insureance
Sections 1, 2.

Phillips defines 1t ast

"4 contract whereby, for a stipulated
consideration, one party undertakes to
indemnify the other agsinst certein
risks". 1 Phil.Ins, Section 1.
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Smith, in his work on Commercial Law,
defines 1t ess

"4 eontract by which & person, in
consideration of a sross sum, or a
poricdical pesyment, undertakes teo
pay @ larger sum on the bhappening
of & perticular event". Smith, Com,
Laws, 298.

This collation of definitions 1s taken,
with some rearrangemsnt, from People v,
Fose, 174 111, 310, 314, 51 K, &, 246,
247, (44 L. R, A, 124),

"An insursnce contract”, says the court,
in Shakman v. CrediteSystem Co., 92 Wis,
36\). 66 I#.-.-Sﬂa, 52 I-*. R. Ac 383’ 53 M‘
St.Hep.0220, "1s a contract whersby one
party agrees to wholly or partially
indemnif'y enother for loss or

which he may suffer from a spedified
peril®,

Agaln the court, in Commeonwealth v,
ikquitable Leneficlal Ass'n, 137 Pa.
412, 419, 18 Atl. 1112, 1113, says
of insurance thats

“it 1s & mergly business adventure, in
which one, for a stipulated consideration
or premium per cent,, engages to make up,
wholly or in part, or in a certain
agr2ed amount, any speelific leoss which
another may sustaing end 1t may apply to
loses of property, to personal in s OF
to the less of life. To grant onnl ty
or securlty against loss for & consider-
ation 1s not only the design and purpose
of' an insureance company, ut is also the
dominant and characteristic feature of
the contract of !nsurance”,

We will refer to but one more definitlion of
the term, which 1s that glven by 22 Cyce pe
1384, as followss
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"Insurance is a contract by which the
one party, in conaideretion of a price
pald to !im adequate to the risk, Lecumes
security to Lhe other that he shall not
suf for loss, prejudice, or damage by

the happening of the perlls specified to
cort.%!.n thin:s which may be exposed to
them™ .

The principal ingredieants of such a
contract are the consideration, the risk
and the Indemnity. The consideratlon 1s
the premium for the Insurer's undertakings
the risk may be sald to be the periles or
contingencles agalinst which the assured 1ls
protected; and the indemnity 1s the
stipulated desideratum to be pald to the
assured In case ho has suffered loss or
demage through the perils and contingencles
specified. Insurance, under the statute,
is a contract to indemmify "against loss,
damage or l1liabllity". We think the
addition of tho word "liabllity" to the
usual definition of the term doos no' operate
to enlarge 1ts significance. The kinds of
insurence which have grown up and are
denominated Ilnsurance under the usual
definition have become very numerous.

22 Cye. 1386."

ihe court at page 581 of the opinion further sayss:

"It 1s faulty logic to smay “hat this 1s
not a loss, damage, or liability of the
contract Lolder, premising that e does
not incur it, and concllﬁgng that it 1is
the liabllity of the Defense Company.
The loss, damege, or llauvility follows
the sult for melpracticey and, were it not
for the contract of the Defense Company,
the holder must bear 1t, Whose loss,
demage or liabllity would it them be?
That of the person sued, of course, It
1s this very wurden which the Defense
Company agrees to bear 1n case the
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contingeney of the holder being sued
happens, and this 1s insyring the
holder against the risk dependent

upon ithe conitingency. Looking on

the other gide, 1 thls be a contract
for personsl services, why limit the
amount o! the services Lo be

rendered In dollars and ceunts?
Attorneys do not take contracts for
defending parties sued in that way.
How peculiar 1t would be for en
attornoy to says"l will engage in your
defense §5,000worth", it would follow
thet when the fund was exhausted the
attomey would qult, whether the ecase
wes brousht to a close or note The
very uncertalinty of the amcunt to be
peld by the Defense Company to meet
the exligency contractod against is
persuasive that the contraect 1is not
one of hiring, but one rather of
Indemnity. And such 18 our cone
clusion, See Physliclans' Defense Co,
Ve O'irieam, 100 iinn, 490, 111 H.W,
396, The reasoning of the couwrt in
this case 13 both cogent and persuasive®,

The save contract was before the Supreme Court of
liinnesota in Physiclane' Defense Company v. O'Brien, 111 N. %, 396,
At pagze 397 of the cpinion the court salds

"The coniract is very carefully amd
skillfully framed for the purpose of
conveying the idea that 1t 1is an

ggresment ‘or _.he performeance of

cervices and not for the indemnification

of the physician against loss; but,

unless we admit that langusge was invented
to enablas us to conceal our ttz.oumtaa this 1is
& contract of Iinsurance. Calling it "prophye
laetic and preventive" sugcests its
connection with the medical prefession, ut
does not change ite essential character.

The books are full of definitions of
Insurance, and the contract has been
variously deseribed and characterized.
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Underlying all the definitions,
except 'n 1i17e insurance, is the
idea of indemmity".

And further, on page 3988

"A physiclan 1s subjeet to the evere
present peril of an action for
malpractice, The defense of such
an sction, regardless of 1ts merits,
requires the expenditure of time and
money. If the defense 1s successful,
there 1s nevertheless a financial lossg
1f unsuccessful, the amount of the
udgment 1s added to this initial loss.
Jud/ment in favor of a defendant
always leaves him a loser, because but
a part of the actuel expenses of the
1litigation are taxable as costs agalnst
the plalintiff, If judgment in a
malpractice case is rondered agalnst
the physician, 1t 1s so much in excess
of what he has incurred 1n the defense
of the suit, In every case the defendant
suffers a financlal loss., Under this
contract the company does not agree to
pay the judgment, but 1t does agree to
defend the actlon at its own expense,
and thus in substance Indemnify the
physician against the risk or peril of
bein, called upon to defend such an
action, Tho consideration 1s pald
annually. If no action 1s brousht
during the 1life of the contract, the
company ;ains the amount of this comp-nsatlion,
which 1t received for subjecting 1tself
to the rlsk of being ecalled upon to defend
an action at its own expense",

The object and purpose of the contract under
conelderation obviously is to indemnify, protect and save harm=-
less the member from the heavy expenses entalled in the services

- and operations ULy physiclans end surgeons and the cost of troate
ment and attention 1n hospltals. Ve ean see no difference in
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prineciple in the contract before us and onc where a company
agrees to repay to the contrsct holder the amcunt anl sums
of money he had expended of hils own funds Ly reason of such
services havings been sdministered to lLlm, By colleeting
e small Initial fee and monthly premium from a reat many
persons, under the law of averages the Steuben Health Clinle
might be enabtled to teks carc of and pay '‘he expenses of -
euch ser.ices to its members whon necessity therefor arise
and tims the individuel member 1s Indemnlfled agalnst
burden of the expemse of payin;: the wheole bill for such
ministretions to himself,

In the case of Joln Renschler v, State ex
rel ilogan, L. Ke A. 1915 D, 501, an indlvlidual engaged !n tlLe
undertakins business agreed, in consideration of what wes
termed & note and certaln interest payments “o be made thereon,
to furnish burial service to the holders of such notes,

The court at page 502 o' the opinlion =salds:

"In rebruary, 1914, the court of appcals
of Franklin county, on the foregoelng agreed
factes, oentered its deecree of ouster agsinst
the respondent, and error was thereupon
prosecuted Ly respondent o tils courts
Held, the so-cal!led nutusl note is clearly
insurance, 5 all the tests to wiich the
contract may Le subjocted, 1t umerringly
leads one to 'he conclusion that the inten=
tlion of the partize was on the one hani to
receive and on the other to provide a fund
to pay the lurial expenses of the insured.

The contract bLelng naked insurance and
nethlin: else, 1t 1= subjoct to regulation by
the Iinsurance department, State ox rel,.
Coleman v, “ichita .Jut.ourial isso, 73
Kan.1l8l, 84 Pac.7857; ilkes v.State, 87

Miss, 2513 39 80. 783; State v, 1llett,171
m. 296. 23 J-.Ao e A. (E.b.) lw’ 36 3. 5.
663 Cuen'her, Ins,.ec.l19l; 1 May,Ins, 4th
8d, Sec.27; Robblns Ve Hennessey, 46 Ohlo
Ste 181, 99 N, L, 3197,

We think 1t 1s just es true in thie case that by
the payments provided for in the contract that the membeore are
establishing a fund out of which payment may be made for the
services they are entitled to under this contract.
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4o have not overlooked the cases of
Vredeniurgh v. Physlclanas'! Defcnse Company, 125 111,
App. 509, snd State v. Laylin, 76 H, L, 557, but we
think the cases heretofore gquoted from are based on
sounder reasoning and logic.

ie are of the opinion that by the
issuance, sale and delivery in the State of ilssouri of
the contract attached to your letter the Steuben Health
Clinlec would be engaged in the insurance business in
the State of ilssouri, and that the contract comnstlitutes
an Insurance contract,

fle return you your incleosures herewith,.

Very truly yours,

GILEERT Lass
Assistant Attormey Genmeral,

APPROVED:

Acting Attorney General.

GLsLC

Inclosures




