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CITIES OF THE FOURTH CLASS - ngal publication - what newspaper may be

selected for publication urnder R, S. Mo. 1929, cee. 7074
when no newspaper published in city.
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Honorable Serpy J. Noonsn, - il
ity ‘ttornmey, City of Umiversity City, Missouri, /
Ste Louls County, MWissouri,
Deer Sir:

hiecuest for sm opinion hes Dbeen received from you under date
of Oetover 18, 1933, sush renuest being in the rollowing terms:

*The City of University City is eonfronted with this
situstion: There is no lesel newspaper within the eity;
bowever, there are %40 legel newapapers im Clayton, “t.louias
County, being the eity adjeining snd umder the provisioans of
Seetion 7074, R. S, Y0, 1929 we sre reculred to do our legal
sdvertisin- in *the next neerest newspaper publisied in the
county in vhich said eity is situsted.* "e sould sppreciate
it very much if you would give us your ruling interpreting
this Ttatute.

"ire we yrecuired literally to do our legal advertisiage
in thet newsperer im Clayton whose office is asetually neare
est University City in metes ond bounds, or under this seetion
of the Stetute are we required to seleet & legsl newspeper in
the next nearest city? It would strike me thet this 13 the
ore reasonable ecoustruetion insamuch as to construe it other-
wise we would indeed be in & dilemmes, were Cleyton to huve tuo
newspapers, eech an ecuzl distance from University City.

"] heve made & very thoroush sesreh for scme Missouri
suthority covering this point, but up to the present time nave
been unable to find snything in point, I shall be very grate-
ful to you if &t your esrliiest opportunity you will let me
kave a rulinz on this point,

1 sould further like to get your thoucht as to whether
or not Seetiom 13778 of the 1971 rets in amy =ay couflicts with
end therefore repesls Seotion 7074 of the 1979 “tatutes.”

Revised Stetutes of Missourl, 1929, Zeetion 7074, epplicsble to

cities of the fourth class iz ss follows:

“Whenover, by the terms of this srticle, it is provided
$het an edvertisement ahall be published in & newspeper »ube
lisked in the eity, end there shall, in faet, be no newspaper
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published in the eity, then seid advertisement shell be
published in the next nesrest newspe or published in
the county in which said city ia situeted,.”

If the phrese im Section 7074 "next nearest newspsper™ is to
heve any effeet at all, it would clearly prohibit publicetion in & news-
paper in some remote part of the county where there were other newspepers
published at much nearer points, If, howsver, such phrese is to bde con-
strued literelly it might, es you hove pointed out, iavolve a sericus
difficulty if there were two newspspers published et points equidistemt
from the eity in question, end the problem would arise as to shether or
not the word "neerest” means nesrest geometrically, i.e. as the crow flies,
or vhether it would mesn nesrest by the moet direet road or street or other
most aveilable avenus of access., If the geometric test were adopted it
would not be pragticel where, for exemple, the ncarest newspaper might
be separated from the eity ia question by & river not spemned by any
bridge within several milea, The difficulty with the other standard
being eadopted literally would be the difficulty of measwrement, and slso
the feaet thet it would not be in complete hermony with the statutory phrase
if such phrase must bs sonstrued litarally, For these reasons it would
seen thet a strictly literel construction of the statute might result in
econfusion and sbsurdity,

No suthority has been found in this state deeling with this
problem, However, in Shaw v, Cade, 54 Tex., %07, a similar problem wea
presented, involving an act of the legislature of ipril 7, 1874, providing
thet on the gramt of a chamge of venue the osuse shall be removed to some
adjoining county, the courthouse of which is neerest the courthouse of the
eounty im which the suit is pending, and the court said that the phrese
"nearest courthouse™ in the meening of the statute was not necesssrily the
one nearest by geometrical measurement, but may de the one most convenlent
of access and nearest by the usually traveled route, "4 Tex. 311,

inother snalogous situstion is presented by insurance policies
providins thet where a loss ogours the insured must procure 2 certificate
under the hemd and sesl of the magistrate or notary public "nesrest” to
the place of the fire, In the ease of American Central Insurance CO. V.
Rothehdld, 82 111, 166, the ecourt ssid that the sord "meerest” should
not be eonstrued literslly but only required the procurement of the ocere
tificate from a Justioe or notary publie residing in the seme loeslity,
82 111, 167, lLikewise, in the esse of Osewalt v, lartford Fire Insurance
Co.y 175 Pas 427, 74 2tl. 735, involviang the same sort of a policy of
insurence, the sourt held that a certifiecste wes sufficient to comply with
the policy vhere the notary executing such certificste lived within a
third of a mile of the premises deatroyed by the fire, although ther e was
another notary living & fev rods noarer, where the insured had no knowledge
of the business of sueh ather person, and the latter mainteined his office
in snother locslity, and was commissioned end residing in sweh other
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locelity, Likewise, in the ecsse of Peltroviteh v. “hoenix Ins, Co,.,

143 NoY. T30 37 NoR. 639, in quoting from the sase of MeNelly v. “hoenix
Ins, Co,, ﬂ N.Y. m. 33 Nale 475’ the eourt seid: "I think thet the
pirese 'living nearest the plece of fire' should mot be confined entirely
to the food and sleep of the notary, and should take secount of the lace
where he lives officislly, and to which by some public sign he invites
those who do business with him.,” The strongest ocase on the subject is
Germen Ameriean Insursnce Co. v. T"therton, 25 Neb, 505, 41 ¥.v, 406,
wherein the court held thet the word *mearest*® in such an msurance
policy should not be construed as employed in sueh a striect sense as to
render necessary a gareful and correct messurement of distmee , it sppeer-
ing thet an honest effort was made to comply with the poliey.

The last case cited and discussed would seem equally appli-
cable to the situstiom in question here. Of course, if there are two newse
papers at distences elmost s ual from the eity in question the safest
course would be publicetion in both of such newapepers, but as this would
involve s considerable expense it would seem thet she statute would be
sufficiently complied with if in the case of twe newspepers at an almost
identical distence from University City, the City of University City should
elect to publish in cne or the other of them,

Revised Statutes of Missouri, 1929, Seetion 13775, as amended
by Lews of 1931, pege 303 does not ia our opinion confliet with or alter
the effeot of Section 7074, beosuse Seetion 17775 recuires publicetion in
"gsorne" newspaper nnd not in eny newspaper published et eny perticulser geo-
graphie loceation, oxcept that it mmet be in the confines of the county,
and Seetion 7074 being & specinl statute, as opposed to 17775 as e genersl
statute, and there not bdeings any eonflict in thelr terms, no reasons are seen
why Seetion 13778 should heve eny effeet on the provisions of 7074 a2 to
where the newspaper must dbe published in the coumty to -~uelify.

It is our opinion thet »where a eity to which Revised Sftatutes
of Misaouri, 1979, Seetion TO74 spplies, has no newspeper published therein and
vhere there is & close suestion as t0 whether one or enother newspaper is
the "next nesrest newspaper published in the county in which said eity ies
situsted” thet the eity in cuestion should have & right to seleet cne or the
other of sueh mewspapers for the pubdblications to which Seetion 7074 spplies.

Very truly yours,

EDWARD H. MILLER,
,iuhtgnt Attornoy Conersl,

APPROVED:

ittorney Ceneral.




