
ARSON--Bunting of unoccupied dwelling house by owner, is cr iminal 
\~ offense . 
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Ron . Dan K. llee, 
Prosecuting Attorney, 
Greene County! 
Springfield , issouri . 

Dear Sir: 

August 30th,l933 -----
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LU 
------lt!/ 

we received ycur request of August 16th, 1933 for an opinion a s 
to whether or not any criminal of f ense has been co~tted under 
the f ollowing statement or fact s : 

•Defendant was the o.ner of a dwelling house which 
was covered by insurance . This property was burned 
and compl etely de~troyed . Defendant was ar1 ested 
and charged with arson. Previous to his arrest 
def endant had mad~ no claim for damage~ ~. e result 
of said fire . The state has evidence to prove that 
he set fire to and burned said dwelling by pouring · 
gasoline on the preaises and ignit ing same . There 
were no persons in the house at the timo of the fire .• 

In the beginning , we find no adjudic~ted ce ses directly i n point. 
~e assume frow the above facts that the insured has made no effort 
at any time to file a proof of loss , or to take any steps indicat­
ing an intention on his part to collect the insurance on the build­
ing destroyed by fire , and thereby avoiding prosecut ion under 
Section 4040 , R. s. of Ko . 1929, making i t a criminal offense to 
burn a building with intent t o defraud an insurance com!)any. 

It also appears that the provision of Section 4039 is not violated 
by the above statement of facts because this Section covers the 
burning of i he hous e which i s the ProPexty of anoth~e' as ~as 
charged in the r ecent case of State v . Falco, 51 S.. (2d) 1030 . 

Section 4036 pr ovides, 

• Ever y p erson who shal~ wilfully set f i r e to or burn 
any dwelling house * * * whether the property of him­
self or of another shall be adjudged guilty of arson 
* * •.• 



Bon. Dan 11. Ace 

Prior to the amendment of this law in 1929, it was necessary t hPt 
a human being be in some part of the h=use berora 1 t came within 
the statutory tQ'.!!l of •awelling house•, and thl s vi~w is sustained 
by the Supreme Court in State -v. Rudman, 57 s . '- • \ ~d) 403 and 
State v. 1tbam 201 s. ~ . 32. 

It now ap .,ears th&.~ tbi .s r equirem.ent of the 1919 statute , under 
which the hudm~ and ti tham casas were tried, has ~en changed by 
omitting therefro~ the phrase, 

•1n which ther e shall "!)e a t the time soL'lo h"'l.man being." 

Under Secti~n ~282, H. s .. of Ko. 1919, and ;>rior to its t.mendment 
1n 19t91 it ~as necessary to prove that tb c house mlrned waa a 
"dwelling bouse" , and 1n addi tion thereto it ~as necess~ ry t o proTe 
that at the time ot the buxning o:f the d ·elling hou~e, tht.t it 
contained somo bum&n being. It was necessary to prove tbttt the 
•dwelling bouse• came within tbe dcf1n1t1o~ of s~ct1on .320Z R. s. 
of ~o . 1919 and in nddition thereto at the time of ~~e fire must 
have contained sone hum~ being within t he mEnd6tory lanzuag~ of 
Section Z!:S~ H. 6. of lro. l9lq . 

Afte r tht: amendment or Section ~2t'\2 h. s. of l!o. 19 9 _. (no '-'::>36 
..... s. of Jlo. 1929) 1 t we:: on ly nocessary to ?ro ~ that the building 
b'~rned wau a. "dwellin.; b:lusett . As to nha ~ con.sti tu LtlS a r.dvrcll1ng 
hcuu*- " , we f ind 1 t spec1f1cal.ly described 1n Eect!on 40Z7, l\ . . • 

cr u~ . 19£0 in the follo~ng longuag~ : 

8.Lve1,~ t.\.~u~e, » * ~ phich !!hLl.l h1 "7f liren U!lU!l ll)' 
occu~ied by persons lodg&d therein, shall h~ deemed 
a dwel.l in.g house QZ: fnY ct ... ,.. ;on haviUt.: CbAtEtC the eot 
or so lodging ther ein; * • 't n 

te call your ~ttcntion to the wo1·C11ng of this S~ct1cn h1ch i:t in 
t nc past tense. It doe3 ne t rc~ui;e that the hcusc ~occupied, 
~d i t is not necessury to allege 01 pr~ve thnt th~ house 14 
OCCU?ied ty s ..,:: r. hW!'lan being at the time of t-he fi z·n ; cJ 1 ~ t 1s 
necessary und~r th1s stutut~ is to ~he th~t it ic th~ type of 
house wluch hac been occupJ.oc! bJ hm.f:.n w icge and ntlli<:b shall. 
h&VC been UGUal.ly OCcupied, by Q(;•$?0AS lodaing the, ein. n 

It 1s therefo, c the OJ1D10n or this of fice that the facts eontr.1ncd 
in your l atter constitute e c it~<: unc .)r Sections 4:-t~£ .!no. 40?7 11 . S. 
of Jlo. 1~29. 

HOI IFetil'tRl C1 
At. t:,,.,., A V - C. Aft . ... ~, 

&especef~ly ~~bmltted, 

FRANKLIN E. REAGAN• 
J.a.sistant Atto.rr...ey-Gt;ne1·ul 


