SON--Burning of unoccupied dwelling house by owner, is criminal
/ offense.
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Hon, Dan M. Bee,
Prosecuting Attorney,

Greene Countyl
Springfield, ®issouri.

Dear Sirs:

We received your request of August 16th, 193Z for an opimion as
to whether or not any criminal offense has been committed under
the following statement of facts:

"Defendant was the owner of a dwelling house which

was covered by insurance. This property was burned
and completely dejtroyed. Defendant was arrested

and charged with arson. Previcus to his arrest
defendant had made no claim for damages &: a result

of sald fire. The state has evidence to prove that
he set fire to and burned said dwelling by pouring -
gasoline on the premises and igniting same. There
were no persons in the house at the time of the fire.®

In the beginning, we find no adjudicated cases directly in point.
We assume from the above facts that the insured has made no effort
at any time to file a proof of loss, or to take any steps indicat-
ing an intention on his part to collect the insurance on the build-
ing destroyed by fire, and thereby avolding prosecution under
Section 4040, R. 8, of Mo. 1929, making it a criminal offense to
burn a building with intent to defrand an insurance company.

it also appears that the provision of Section 4039 is not violated
by the above statement of facts because this Section covers the

burning of the house which is the 1;ggg1;z_g£_;ng;hg§, as was
charged in the recent case of State v. Falco, 51 5. *. (2d) 103%0.
Section 4036 provides,

®Every p erson who shall wilfully set fire to or burm
any dwelling house * #* # yhether the property of him-

self or of another shall be adjudged guilty of arson
* % R W
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Prior to the amendment of this lew in 1929, it was necessary that
& human being be in some gart of the house before it came within
the statutory tera of "dwelling house®™, and this vi w iz sustained
by the Supreme Court in State v, fudmen, 27 6. W. (2d) 400 and
State v. %itham 281 Be Fa 28,

It now appears tha’ this requirement of the 13519 statute, under
which the Eudman and Witham cases were tried, has been changed by
onitting therefrom the phrase,

®in which there shall be at the time some humsn being."

Under Section 328%, K., 8. of Mo, 1919, and prior to its smendment
in 1929, it was necessary to prove that thc house burned was a
'dwelling house®, and in addition theretc it was necesssary to prove
that st the time of the burning of the dwelling house, that it
contained some human being, It was necessary to prove that the
®"dwelling house® came within the definition of Secction 3282 R, 8.
of Bo. 1219 and in addition thereto at the time of the fire mast
have contained some human belng within the msndatory language of
Section 2282 H. B, of No. 1313,

After the amendment of Section 2282 K, 8, of Mo. 1019, (now 4036

n, 8. of Mo, 1928) it was cnly necessary te prove that the building
burned was @ "dwelling house®. £s to what coustitutes & “dwelling
house®, we find it specifically described in EBection 4037, », &,

of NMo. 13»9 in the following language:

gk  been ususlly

"Lvery house, * ® % ghic
a~;&d therein, sh;ll be deemed

occupled by persanam
& dwelling house of sny vsrzo
or so lodging therein; # = ¥¥

fie call your attention te the wozd&ng of this Becticn which is in
the past tenses It does not recuire that the house he occupled,
and it is not necessary to allege or prove that the house 13
occupied by some humsn being at the time of the fiz"' ©11 that is
necessary under this stetute is tc shovw that 1t iz th» tyre of
house 'hich haa bean occupied hy bnm&n beings aad "

It is therefore the opinion of this office that the facts contained
1§ ;ourléetter constitute & ¢:ime under Bectioms 40Z8 aznd 4027 kK, 8.
Q Qe Eg.

Respectiudly submitted,

B FRANKLIN E, RLAGARK ,
{%?ég¥ﬁbs Assistant AttorneyﬂGenﬁral
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