INSURANCE: utual casualty comnenies organized
under Article 7, Chapter 37, is
\V entitled to license to write surety

insurance,

r-‘l’
July 10, 1933. / L?

FILED

Mr. C. E. Nelson, dg

Actuary Insurance Department,
Jeffergon City, Miseouri.

Dear Sir: i -4L¥5

Ye are acknowledging receimt of your letter of June 29,
1933, in which you inguire as follows:

"A mutual casualty company, organized and operating
under Article 7, Chapter 37 of the Nevised Statutes
of issouri 1929, haeg requested =uthority to write
surety insurance.

WYe are recue-ting an ooninion from ywur office ze %o,
first, whether a matual casualty eomcany cen write
fidelity and surety insurance and, second, if it ean
write such insurance can any snecial deoposit be re-
quired? 1In coneidering this question we refer you to
Sections 5783, 5795 and 5798 of Article 6 and to
Section 5844 of Article 7.

Companies writing fidelity and surety business usually
operate under more strict reguirements than coranies
handl ing other lines of casualty business. Thie ie
due to the very large amount of risk as compared with
the premium and also to the fact that fidelity and
surety insurance, even more so than other lines of
insurance, ie very closely associated ~ith matters of
public interest. The Department in the past has 1icensed
several mutual casualty companies from other states

to write either fidelity or surety insurasnce, or both,
in this state, but such companies have had very coneid
erable derosits with their home inrurance department.”

Section 5844 R. S. Y., 1929, nrovides:

1."Any comnany organized under the provisions of this
article is empowered and suthorized to make contracts
of insurance or to reinsure or accept reinsurance on any
portion thereof, to the extent specified in its articls
for the kinds of insurance following:

2.L1ability insurance * *» *

3.Disability insurance * *» =
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4, Automobile Insurance * * =,

5. Steam Boiler insurance * * &,

6. Use and occupancy insur=nce * * =,
7

. liscellaneous insurance. Against loes or damare by
any hazard upon any risk not provided for in this
section, which is not prohibited by s tatute or at
common law from being the subject of insursnce, excent-
ing 1ife insurance and fire insurance.®

A matual casualty corpany, organized under Article 7,
Chapter 37, of which the foregoing is a section, may engage in
any of the kinde of insurance enumnerated above. Under Provision
7 of the above section, such a eompany may ensage in any kind
of insurance, excepting that prohibited by statute or at common
law, and excepting 1life insurance and fire insurance. Becomimg
a surety for another is a proper subject of insurance and ic
neither prohibited by statute nor at common law, Such insur-
ance does not come within the exception of life insursnece or
tfire insurance and, therefore, is not prohibited under subdivi-
geion 7. 1t 1is, therefore, our opinion that a mutu=l casual'y
commany organized under Article 7, Chapter 37, may engace in
writing surety insurance and that the Insurance Commiseioner
should issue the license upon the compliance of the comnrany
with Section 5845 R, S. Mo. 1829, which 1s as follows:

"o such company shall issue policies or transact

any busginessg of insurance unless it shall hold a
license from the suverintendent authoriz ng the trane-
action of such business, which license shsall not be
issued until and unless the com-any shsll comply with
the following conditions:

(a) It shall hold bona fide applieations for insur-
upon wiich it shall issue simml taneously, or it shall
have in force, at least twenty noliocies to at least
twenty members for the same kind of insurance upon
not lese than two hundred separate riske, each within
tie maximum single risk described herein;

(b) The 'maximum single risk' BBall not exceed twenty
per cent of the admitted ascets or three times the
average risk or one per cent of the insursnce in
force, whichever iz the greater, any reinsurance take-
ing effect simultaneously with the policy being
deducted in determining such maximum single risk;

(e¢) It shall have collected a nremium upon each
apnplication, which nremiume shall be held in cash or
securities in which insurance comnanies are athorized
to invest and shall be equal to not less than five
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times the mapimum gingle risk assumed, nor less than
tventy-five thousand dollars;

(d) For the purpose of transacting employer's 1liability
and workmen's compengation insurance the applicotions
shall cover not less than one thousand five hundred
employees, cach such employe being considered a sepa-
rate risk for determining the raximum single risk."

You inquire whether such compsny, on obtaining a2
1icense to write surety ineurance, may be required to put up
any special denosit, and refer us to Secticans 5793, 5795 and 5796,
of Article 8, Chapter 37, R, 8, Ko. 1929,

Article 6 of Chapter 37 provides for the formation
of insurance companies other than 1ife insurance comanies,
Section 5793 provides that any number of persons, not less than
132, may sscsociate and form a cornoration to make insurance
upon real and personal property, insuri againgt fire, wind-
etorm, etc,; insurance upon the health of individuals and
against personal injury, and to insure the fidelity of persons
holding places of public and private trust -nd the safe-keeping
of books, papers, etc.; insure cat¥le and livestock against
theft, disease, death, ete., and to do any and all kinds of
legitimate insurance bus iness, esxeenting 1ife insurance and
dealing in anmuities.

Section 5794 nrovides that commanies engaged in the
fire insursnce business may 2180 issue sprinkler leakage in-
surance, and provides that such commanies may also insure
against loss and destruction of money, securities and all
kinds of insurance on automobiles,

Section 5795 provides that any company having a naid
up eapital of not less than %2Q0,000,00 may insure the fidelity
of persons holding places of public or private trust, 2nd
provides =28 follows:

"Provided, however, that no domestic cornoration shall
be licensed to do the businessaforesaid until it has
derosited %200,000.00 with the insurance superintendnt
of this state in trust for the protection of its
policyholders, such devosit to e-meist of ecash,
treasury notes or bonds of the UUnited States, ® * s+ ¥

Article 6 of Chapter 37 is a general section for the
incorporation of companies, as specified in the foregoing
sections, other than 1ife insurance. Article 7 deals with the
fanation of mitual insurance companies other than life and
fire. There are no provisions in Article 7 of Chapter 37
which require a derogit to be made, as are found in Section
5795 wiich applies to companies organized under that Article.
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We do not believe that companies organized under the vrovisions
of Article 7 are bound by the provisions anplicable to com-
panies organized under Article 6. Article 7 contains spnecial
provigione aprlicsble to mitual insurance corpanies other than
life or fire, Article 7 is an excention to the general vpro-
vigsione found in Article 6.

In De Hart v. School District, 263 8. ¥, 242, the
court, in construing warious Articles of the Chanter, says:

"It ie 2n o0ld a2nd familiar mule for the construction
of statutes that, where there ig in the same statute
2 particular enactment, and also a general one which
in its nost comprehensive sense would include what
is embraced in the former, the particulsr enactment
must be operative, and the general enactment must be
tzken to affeet only such cases within ite general
lanruace as are not within the provisions of the
particular enactrnent.®

In State v. Imhoff, 238 S. W. 122, 125, the court says:

"%e have said, not once, but a number of times, that
where there are two acts and the provision of one
has speclal arplication to a particular subject

and the other is general in its terms, 2nd if stond-
ing zlone would include the same matter snd thus
confliet with the speecial matter, then the latter
migt be construed as excepted out of the nrovisions
of the general act, and hence, not affected by the
enactent of the latter.®

In view of the foregoing, we do not believe that the
sections contained in Article 6 can be read into Article 7
or made to apply to compenies organized under Article 7.
There are no provigions in Article 7 making eimilar require-
ments, as contained in Section 5785, We believe that a mitual
casual ty company, upon compliance with Section 5845 above,
is entitled to have issued it a license to write surety insur-
ance, and that it is not required to comply with the sections
contained in Article 6 of the same Chapter.

Very 11y vours,

Voo L AHASn 2

FWH:S Assigtant Attorney GCe al.
APPROVED:

Attorney Ceneral.




