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Hon. Richard R. Nacy @ )
8tate Treasurer
Jefferson City, Missouri

Attention: Mr. H. 3. Johnson
Chief Clerxk.
Dear Sir:

This department is in receipt of your letter
of lMay 24 in which you request an opinion from thie
:tﬂu a8 to the proper method of handling the follow-

ng oase:

“On March 15th, last, your office is-

sued check for §70. 06 payable to C. C.
Vickers, Novella Vickers and VWellman

Arthur, in payment for right of way

for land taken for Farm %o Market Road

South of ¥t. View, in Howell County.

A deed was duly exeouted and delivered

to the Public at that time for the land
taken. The check war made jointly. At

that time the Vickers were the legal

owners of the land. Arthur held = mort-
gage on the land deeded only. No agree-
ment wvhatever I am advised was made Le-
tween these parties concerning a division

of the money. Nor did the deeds delivered,
I am told make any provision concerning who
was to receive the money. Arthur wants all
the money and will not s the check so that
it may be onzhed unless it is given to him.
My elienta, the Vickers olnim the entire sum
a8 legal owmers of the land at the time the
deeds were executed. They are in my opinion
entitled the entire sun in the absence of
some stipulation to the contrary.”

Section 21 of Article 1l of Constitution of Missouri
provides:

"That private property shall not be taken
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or damaged for lic use wiihout just
compensation. mh compensation l.glll

be ascertained by a jury or bosrd of
commissioners of not less than three
freeholders, in such manner as may be
presoribed by law; and until the same
shall be paid to the owmer, or into

court for the ower, the property shall
not be disturbed or the proprietary
rights of the owner therein divésted.

The fee of land taken for rallroad tracks
without consent of the owner thereof shall
remain in such owner, subject to the use
for which it is taken.”

The majority view on the cuestion of where mortgaged
property is taken in eminent domain proceedings is that the
mortgagee is entitled either to the whole award made for the
condemned land or to & share thereof to the extent of its
interest or damage. The courts are not unanimous on this pro-
position, however, many authorities holding that in the absence
of a su{ute providhg for compensation to the mortgagee, the
mortgagor may recover the full amount of compensation u{hout
regard to the mortgagee; the latter having his remedy against
the mortgagor.

The Missouri cases seem $o follow the doctrine that
the mo is entitled to the payment of the award in the
case of v. The Chicago, ete. Ry. Co., 110 Mo. 1. c.
163; the court said:

“The damages awarded to the ower stand
instead of the land, and can be subjected
tomﬂmtdtﬁ.m.. -

Zoad v. Brown, 12 L. R. A. 84, and notes.

“*The burden of proof is on the mortgagee
to show to what extent he has a ¢ldim upon
the funds; and that question is then 1iti-
gated between the parties in interest, and
not at the cost of the taker of the land.'
1 Jones on Mortgages ( 4 Ed.) sec. 681 a.

*The land-owner is entitled to full damages,
and the cuestion as to the distribution of

the money between the mortgages is a gquestion
which does not concern the plaintiff.' Rail-

Zoad v. Baker,103 No. 553.'"
In the case of Chicago, etc. Ry. Co. v. Baker,




¥

Hoy, nichard R. Naey June 1, 1933.

103 No. 1. ©. 530, the court eaid:

“The mortgagees are no doubt mmtitled
to have the damsages awarded by the jury
applied to the payment of the

debts, and they oan still have that done.
have demanded a separate
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wvhich does not concern the plain-

ot

iffr."

These two cases were cited with approval in the
ggc of Caseville School Distriet, v. NeArtor, 286 5. W,

While these cascs might seem to bear out the con-
tention that the awsrd might safely be made to the mort-
g the case of Morgan v. Willman, 1. S. W. (3d4) 193,
he {htamm,mth section of the Con-
stitution cited supra, an "omer”; so that payment made
to the mortgagor wpon the authority of the railroad cnses
cited supra would not bhind the mortgngee. The court sald:

"Afier a careful and tful analysis and
study of the authorities ng upon the
question, we are conetrained to the view,

and se hold, that the interest
- mortgage An- ofph&ntu;uﬂuhndtn
terest ns To- controversy, by reason of
perty. beingz the owner and holder of

the note secured by the deed

of trust upon such land, is
“property,"” and that plaintiff is the "owner"
of property, within the meaning and intent of
Chan. 31, art. 2, of the Constitution, and the
aprlicable statutes of this state.”
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The court then went on and comoluded:

"Under a statute requiring an award in
condemnation proce %o be paid to
the persons entitled thereto rupmlwly.
or into court for Mr use,
mtofthcmtumm,utm
duipsﬂng the owners, to the olerk of

» Who turms 1; over to the owner
of ﬂu oquny of redemption, who softles
the Judgment as tc his interest only,
does not bind the bdeneficiary in the mort-
gage, who was notified merely by publication,
end claime under assignment of the mor ’
although the trustes and beneficiary
in the :.rtsagc wére sade parties to the
“u“.

Therefore, it is the opinion of this office that
the proper method of handling the osse whiok you now have
before you g ma follows!

(1) The money should not be d to the Vickers
as the 1 owners of property un-
lens o relense be Tirst cbiained from the
wortgagee, or unless the ies oan come
to some agreement as o award.

(2) In the event tMnt = relense ocan not be ob-
tained or theru gan be no agreement reached,
the money should be paid to the court and
the partiss reguired to interplead so that
thedr respective interests may be legally
adjudicatsed.

lespectfully submitted,

JORN YW, HOFFMAN, JR.

Assistans Aﬂoncy General
APPROVED:

RCOY Me RICK
Attorney Oeneral.
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