RESTAURANTS: City Ordinance governing sanitary conditions.
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lire Joe liyers, a4
senitation Qificer,
Colwibioy Miscourd

Dear 5ir:

powerge

‘e aeknowledge receipt of your letter us folloves

"Eneclosed you will find « tentative
ordinance for controlling the sanltation
of restaurants which we, of the health
department, propose to make recomsendations
to the City Couneil for its ndoptions Howve
ever, we would like to huve your decision
a8 to the legality of sueh an ordinance
in a third class city before we carry the
matter further.” .

several sections of our statutes confer police

Thut eitiee of the third cluss have tihe powelr o

regulate by or.imance any business which has te do wilh tie

hezith of the inhabitante there can be no doubte OCection

680 Lie Se 1920, reads as followss

"The mayor and council of each city
governed by this article shall have care,
mans ement and control of the city and itls
finances snd shall have power to enact and
ordain sny and all ordinanees not repu nont
to the constitution and laws of this stute,
and such as they shall deem expedient for
the good goverument of the city, the preser=
vation of peace and good ordery the ben:rit
of trade w.nd cormerce, and herlith of the
ipnopitonte thereof.”

Section 6811 l. Se 1020, reads thu-s
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: gg ot‘ tne ciﬁx by any TeAGUre
‘i:o re; 'ul ‘:.e, puppress or sDutey etoe”

The power W supprese ov. cbute in ss.:.iﬁ ecetion 6811
Supree muat be enumeratued in s ld sectione

In Davison ve 1111, 35 "¢ e (d) 1le cey 942, our
supreie Court salds

"several sections of our stint.tes confer
police pDowerge Section G8lly lis Se of Hoa 1v:
zrante gitden of the third cluss power '"to
ro;ulate or prevent the crirying on of any
bueiness: wileh may be dangeious or detriment.l
to the public health' and by section 6803 (ups: )
to pass ordiraneces *for the good government of
the city, the Dieservation of pesce sndg good
order, the veneflt of trncde amd comerae, snd
the heg the inhabltante thercof, anu . ueh
other ordiinneesy rules and repgulntione as miy Le
¢:ened necessary to carry such powersg into effect:"

n Haye we 20onlar Hluif, 263 Los Ls ue B4y Our upirone
Couid smidGs

“But the vice most important im this ordluance
is ite general echeme by wiiieh the city couneil
plugee ite porental ivund upon the interests of
tie people of the city with the nanilest invention
of gethering to its«lf the wndelired .nd wbltrery
power to detcsmine .ho shall hive the epecial
privilegeof erecting bulldin s of coubusiilLle
material in these reasy and wiw sihall De .oenied,
witiout Veln: entitieu to the cou. tesy of
seasone This eunnot ve donee”

In Llkhart ve lurray, 166 Inde 304, the . upree Court
of Indilana ezids

If w«n ordiuunce upon ite faece reotricis the
vight of dominion which the ovner mi ht otiiciw
wige exercise witiwul - uestiony nOt accordliyg
to any uniform ruley, u L 80 as to make the ab-
solute en oyment of his wwn dependent upon the
arbitrary wilil of the e¢ivy ~uthoritieo, 1t 1le
f:walid becnuge it fails to furnish & unife.n
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rule of action and leaves the riht of

sroperty subjeet to the vwill of such

authiosities, who muy excreise it so as

to sive exclusive profits ox privileges

to particular personce”

In the cace of Ste Louis ve Huszelly 116 [0e 248w
2567, the Court neld an rdinanee invalids

"For the .cason that by its p uvlsions
one citizen is itted to erect a livery
stable in & cert«&% locality by obtaining

tue wiitten congent of the ownerg of one-nulf
t.e round in the Lloek, while =nother of like

nerit wiula not be peimitted to do so for

waut of consent.”

In Birthet ve ilew Urleans, 24 Fede 63, in which an
ordinance of New Orlecang wa: helc inveclid which made it unlawful
to maintain u slaughter huuse:

"Except permiggion be yrauteo by Lh
council of the City of liew Urleans.”

In Slate ve Halinery 43 Lae Ann.496, in wuiech an
ordinance forbidding the keeping of more tisn two cows by any
person vwitihin eertain p.escribed limits in the cily without a
permit Trom the city ceunci) was held void.

In ldichmond ve. Dudley, 129 Ind. 112, in which an
ordinance forbidiing t.e storing of inflaimable- or explosive
oils wit.dn tie 1li:its of the eity of ' lenmond witiout tue
permission o1 the com-on council was lLeld voide.

In State ve Dubaivy, 44 Lo.inne 1117, in which an
orainance of the city of lNew Orleans was held voild becau:e it
srohivited the setting up of uny private market wituout permission
of tue city councils

In case of e ton ve Delger, 143 lMasce, 588, an
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ordininge poimittin: the Doa.d of lderman to exereise their
diecerotion inm groptinc or prefusdn: erpityg for the erection of
Dilcinte witiidn the Cire iinite w ¢ .eld 1:wvelide

Tn ence of “tate ve “onant, 110 !ls Ce 600=18, nn
ordinmnee forbiuding the orection of a L4ldin: 4n the city of
-shville, witcout iret h.ving a slded to tie aldeimen und Qut lico
PQITIAOBIOR £oi LIk DUEI00Qs vas 6ld viide

All the above caces were o cided won principaley nsu
atotec in Llkbert ve wray (fupra)e They were Leld uneonstit t onal
andl vold beenuse tiiey failed to .uinish a unifoim rule of netl
and l.avee the right of property cudject to the despotic vill of
alderen wio muy exercice it s0 as to glve exclusive prolflte or
ssdvileces to porticul o personge

Nowy with referenee to yo . pioposed ordiianeey our
conclusion {8 ihat “ections II and IX would render tie ordin.nce
vold begauce 1t ls not vitidm the legislative powers Jdele ated to
cities of the third elassy by ouwr stc Lutesy becau e It would violate
the fundcmental prineipnnl imherent ih our constitutional .y ten,
tint wioen a municipal corporation @ eks by ordincnge %o reatrict
for the piblie goed, the rights of individuals other lse incldent
to tue ownerchi)p of property, it muwst do 0o by . rile arplicalle
to all alike under the sane ¢ rocumstances anx! e:nnot rvike his
enjoynent of nls own SgueRé Lon the abltiosy will os eapiieg
L the myniedoed 1osiel Lurg or toedr agenty the Health olfliegr,
w.ich mouite W =  elention of tiue legielative power of the ity
to thie ‘calth officers

ihe psuthoriticoy as e wave wied to polnt out rbove,
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elezily hold t =t n erdiince of tals kdnd w.ich recuirer the
goutodidn - of - germit or qrif eneg o 4 ore uisite in the ovening
P oane eorouveting - husirnese, ic vold ~s n» digerimimation vetuween
indivicduslis of mniedprlity with reeoeet to the Lge of tieir
Jroperty and tne conovet of thelr hoafne .

In ca e of Davison ve 1411 (Suprne) the Court onid:

"in ordéln nce geeking to raulnte citizi .o
in viie lewfuld eonuuct ol t.eir susines mnmuet
g .eelty rulee avd eonditions to Lo obe veo

in such property or b .sinee: 8o tast +11 citdecius

nlike wmuy couply with them, and must not excrcige

or create o permit the reu .Q,{:“tﬁe‘_@:y‘;&p_ﬁ,gﬂ

nf..arh&“:_y w&*m&mm wetinen
citizens so epply nZy othervige asuel orcimer. e will

be voi:i ami violutive of rtiecle IV, Clause 26 of

notion 83 of the Constit. tiom of Risvolri.”

<8 Very mueh e cet et jon lwve besn velayew dn re civing
this opinlon eurlierg Lut your req est cane at one ol Lhe very

busdliat s« cone thie oﬂficé hoie

Yours very truly,

S #,Qﬁ_m/

Agciastunt :"attb¢ J’ renestile

APPLGVED

Atto:ney Tenerales




