DEPARTUENT OF PENAJ INSTITUTIONS: Not liable in suit for
damages for negligence.

July 7, 1933 FILED
Feverend LeRoy Munyon '
Chaplain and Physlcal Director 0{
Penal Instltutions E

Jefferson City, Mlssouri

Dear Roverend dunyont

This Department acknowledges receipt of
your letter dated June 22, 1933, as follows:

"In arranging for wrestling and
boxin;; contests in conneection
with the athletic activities at
the Missouri State Frison, in
which, at times past, outslde
fighters have been brought inside
to meet Inmate fighters, etc.,
the question has arlsenji would the
State be responsible in case of
accident or injury incurred by an
athlete from the outside wiille
participating prison athletliec

programB?

At the suggestlon of authoritlies
here at the prison, I am writing you
for an opinion on this subject”,

Section 8316 Revised Statuteas of Missourl
1020, estallishes the "Department of Penal Institutions”", with
the right given such Department to complain and defend in all
courts and adopt and use a common seal and ULy which section we
understand the Legislature intended to create a2 separate logal
end suable entity, to be kmowm as the Department of Penal
Institutlons, lowever, your attention 1s called to the lact
that no provision 1s made for service of process on the entity
known as the Department of Penal Institutions nor any momber
thereof, and that such legal entity could not be served with
process as 12 provided in Sections 7235 and 735 Roviud Statutes
of Missourl 1929.
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State ex rel State Hishway Commlssion of iissouri
ve. tates, Circult Judge, 2906 S, W, 418, 422,

We find your question answered in principle in
the case of Bush v, State lilghway Commission of Hissouri, 46 S,W,
(2nd) 854, being an action for damages on account of negligence.
The State Highway Commission 1= a guasi publlic corporation created
for specific purposes and the general principles of law
applicable to sctions for damages on account of negligence agalnst
the State Highway Comuission of Missouri would apply to such
actions against the Department of Pemal Institutions, In the
latter case at page 857 of the opinion the court salds

"The propeosition that the state 1s not
subject to tort llability without its
consant 1s too familiar to deserve extended
citations of asuthorities. Story on Agency
(gth —'ld..) 5.[:.319] Gibbons Ve tnited StltOl,
8 Vall. 269, 19 L. 5d.453,

But appellant has sued respondent as "a
corporation duly organized and existing
according to law", and he contendes that
this court ruled State v, bates,supra,
that the highway commission 1s a corporation
and does not enjoy the Imwmity from sult
which 1s a prerogative of the soverelgn
state, It 1s true that the court in its
opinion in State v. Sates, supra, says of
the state highweay commission (317 lo. 696,
206 S5, W. loc. cit, 420): "It 1s an entity,
with powers of a corporation established and
controlled by the state for a specifie public
purpose, but that does not make this legal
entity the sovereign state”,

And further on the same pages

"but the views expressed by the court in
State v, tates, supra, do not subject the
commission to llability for the tortious
acts of its servants and employees",
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see also iroyles v, State hHighway Commission of
dlssouri, 48 S, W, (2nd) 78.

Ve are therefore of the opinion that there would
be no liability on the part of the State or the Department of

Penal Institutions under the circumstances outlined in your
letter.

Very truly yours,

GILBERT LaMs
Assistant Attorney General

APPROVED:

ROY HeRITTRICK
Attorney Generel.
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