BAVKS & BANKING: May the capital of a new bank be provided br
. assignment of the assets of an old bank?

May the new bank adopt the name of the old bank?

December 4, 1933, y/ M W

]
: /
Hon. 0. H. Moberly L—-.(: )~ |
Commissioner of Finance ~— |
Jefferson City, 'issouri '

Dear Wr. ‘oberly:

This Department is in receipt of your letter of
November 27th, 1933, :ith request for an opinion, which letter
is as follows:

"The following facts concern a case which was
brought to my attention recently:

Through oversight, a certain bank permitted
its charter to expire and, as you know, the
charter of a corporation must be extended
during 1ts life., The bank has been operat-
ing without a charter for several months and,
eince it cannot extend the corporate exist-
ence in the usual manner, the only recourse

ie to organize a new bank to continue the
business of the expired corperation, Para-
graph 3 of Sec tiom 53485, Revised Statutes of
¥issouri, 1920, statea that the capital stock
of a bank must 'actually be paid up in lawful
money of the "mited States' but I am under

the impression, since the new bank is to
succeed the old bank, the articles of agree~
ment may provide that instead of the capital
stock being paid up in lawful money the same
is being paid up by an assignment of the
assets of the old bank., Of course, the incor-
porators must certify in the articles of agree-
ment that the net value of such assigned ascsets
ie equal to at least the full amount of the
stock of the new bank and this Department, as
a regult of an examination, must be satisfied
that such assetes are of such value,

I am also of the opinion, after reading Section
4587, Revised Statutes of Missouri, 1929, that
the new bank may adopt the corporate name of
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the o0ld corporation, since it is organized to
continue the businesgs of the expired corpora-
tion,

I shall appreciste an opinion from you as to
whether or not the capital stock of a bank
organized to continue the businezs of an ex-
pired corporation may be paid up by an assign-
ment of the assets of the o0ld bank, as indicated
above, and whether or not the new hnnk may adopt
the corporate name of the old bank,"

I.

Your letter of request iz divisible into two questions,
the first being whether or no! the capital stock of a bank,organiszed
to eontinue the business of a banking corporation whose charter has
expired, »ay be paid up by an assignment of the assets of the old
bank. It is our opinion that this guestion may be answered in the
affirmative., In your letter you state that, "through an oversighs,
a certain bank permitted ite charter to expire and,as you know. the
charter of a corporation muet be extended during ite life." Upon
the expiration of the charter of the bank in guestion the officers
and directors of the bank became the trustees of the old bank and
have by the assignment of said trustees and officers assigned all
of the assets of the old bank to a newly created bank for the pur-
poses of carrying on the business of this bank,

If the Commissioner is thoroughly satisfied of tne solveney
of the old bank, and that by the assignment of the assets of the
old bank by the trustees of the old bank to the newly created bank,
and the ineorporntorl shall hnvo certified in the articles of agree~
ment that the n v lue of ani od asrets is equal to at least
the full amoun capi‘ET_i ) such proposed bank, same
may be approved by hln. It is a nnttor largely within the disoro-
tion of the Commissioner of Finance and he should be satisfied
beyond a reasonable doubt of the condition of the bank by an exami-
nation by himself, his deputies, or his examiners, that such assets
are of such value and that the capital of said new bank is not
impaired. It 1s our opinion that the assignment should be made
not only with the ap roval of the officers and directors of the old
bank but with the approval of all of the stockholders of the old
unk.

II.

In the second gquestion in your letter, that is, ma; the new
bank adopt the corporate name of the old corporation, it is our
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opinion that it may if some other corporation has not adopted
the same since the expiration of the charter of the old bank,
in which event, the corporate name would have been lost to the
new bank, However, this is no doubt a remote possibility, and

may be readily ascertained,

Very truly yours,

COVELL R, HEWITT
Assistant ittorney-General,

APPROVED:

EJY MeKITTRICK
Attorney-iGeneral.
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