BANKS % BANKING:

Construetion of House Bill 91- Laws 1933, page

405. Depositors permitted to participate in
reorganization plan of bank.

October 11, 1933,
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Hon. O, H, m.’l’
Commissioner of Finance
Jefferson City, ¥issouri

Dear ¥r, Voberly:

Ve are in receipt of your letter of Sertember Z20th,
1933, with regquest for an opinion from this repartment, which
letter is as followa:

"In some of the banks operating under

restrictions a large percentage of the
deposits represents public funds. In
the particular cases brought to my
attention these funds are secured by
personal bonds of the directors,

Paragraph 3 of House Bill ¥Yo. 91,
found on page 406 of the “ession icts of 1933,
reads In part as follows:

Yéue if said bank or trust company
shall be permitted to continue in
business, and, when said State Fi-
nance Commissioner shall aprrove a
econtract or plan whereb such bank
or trust company is permitted to
receive deposits, pay checks and
continue to do a banking business,
or reorganisze, entered into between
the depositors or (of) such instie-
tution, owning or controlling eighty-
five percent or more of the deposits
therein, which are not preferred
claims, special deposits or deposits
secured by bonds or collateral, on
the one hand, and the bank or trust
c or its board of directors on
the » then and in that eventg,




Hﬂ. 0. E. m ‘.- mt. 11. 1’“.

all other depositors and creditors
shall be held to be bound by such
contract or plan to the same extent
and with the same effect as if ¢t
had eomod in the execution ’
qae,

In your opinion do public deposits, secur-
ed by personal bonds, come within the
meaning of preferred claims, special de-
posits or deposits secured bonds or
collateral, and are they to excluded
from the eighty-rive percent of deposits
required to perfect the reorganization
under said Houre Bill Wo, 91, the under-
standing being that these public deposits
are to be paid in full,"

Your request calls for a construction of the lLaws of
1933, found at pages 404 to 406, inclusive, and particularly
Section 3 of said statute, ?’-opiying to the guestion asked in
the last paragraph of your letter will say that it is the
opinioc of this Tepartment, assuming the constitutionality of
said statute, that public deposits secured by personmal bonds
would, generally speaking, "come within the meaning of preferred
claims, special deposits or deposits secured by bonds or collat~
eral”™ found in saild section 3, and should not be Included in
the eighty-five per cent of the deposits required to perfect
the reorganization plan under this law, being House Bill WNo,
91, Laws of 1933, pages 404-406, Ueposits secured by bonde or
collateral mentioned in the statute we understand the word
"bonds" refers to the personal bonds required to be given as
security for public deposites in public depositaries,

It is our opinion that it was the purpose and ingen-
tion of the ~egislature to permit a reorganization contract
or plan whereby a bank or trust company is permitted to receive
deposits, pay checke and continue to do a banking dbusiness when
depositors of said institution owning or comtrol eighty-
five per cent or more of the deposits therein, excluding from
thie eighty-five per cent group those having preferred claims,
special deposits or deposits secured by boxs oe collateral,
and when said plan is a reed to by the bank or trust company
or its board of directors and approved by the Commissioner of
Finance. The reason for exeluding therefrom those which are
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preferred claims, special deposite or deposits secured by
bonds or collateral is that the clains being preferred and
having preferences and security not possessed by the common
depositors should not be permitted to hold up or block the
comnon depositor, who is not so favored, in a reorganization
pll!.

There the personal bonds securing the public deposits
have been executed in a proper and statutory manner and approved
by the proper public officials and complying with the statutes
in evory particular, they would not come within the eighty-
five per cent group of depositors for the reason that their
deposits are secured by a persomal bond contemplated by the
statute and if there was a non-compliance with the statute
in the selection of the public depositary the public funds
would be within the term "preferred claizs" as used in this
statute for the reaspon that the public funds would be pre-
ferred on account of the non-compliance with the statute whieh,
wnder the law, gives the county, city or school district,
whichever the case might be, a preference. £o, whichever way
you take it, if the public deposits are properly secuwred by
personal bonds they are excluded from the eighty-five per cent
group and if they are not properly secured b; personal bonds,
executed and approved in the manner provided by the statute
they would havea . preferred claim and therefore would be exelud-
ed from the eighty-five per cent group.

It 12, therefore, our opinion that public deposits,
secured by personal bonds, should not come within the eighty-
five per cent group necessary in the reorganization plan or
contract under sald Section 3, Lawe of 1933, at pages 404-406,

Very truly yours,

COVELL R, HEWITT
Arpistant Attorney-leneral.

APTROVED:

Attorney~Ceneral.
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