NEPOTISM: Where Board votes unanimously in favor
of a teacher, director who is first
cousin of teacher violates Section 13

L of Article XIV of the Constitution of

Missouri,

October 8, 1933. /)

Mr, J. H, Mosby,
Prosecuting Attorney,
Linn, ¥isgouri,

Dear Sir:

We are acknowledging receipt of your letter in whieh
you inquire as follows:

"I would be pleased to have an opinion from your
office on the following proposition:

A school teacher ie erployed by the Board of
Directors of a School Distriet, without a dis-
senting vote. Contract is duly made and executed.
The teacher so employed is a cousin of the wife

of one of the Directors. All membere of the Board
are present at the meeti at whioch the teacher
is employed. Ic this a violation of the Constiti -
tion and laws relating to Nepotism?

A copy of the mimates of meeting above mentioned
is enclosed.

I would aprreciate an early reply, inasmuch se the
Board of Directors will be ealled upon for salary
for the teacher of the sbhool soonm,

Section 13 of Article XIV of the Constitution of Yissouri
provides as follows:

"Any publie officer or employe of this State or of
any political subdivision thereof who shall, by
virtue of said office or employment, have the rizht
to name or gppoint any person to render service to
the State or to any politieal subdivision thereof,
and who shall name or apooint o sueh serviece any
relative within the fourth degree, either by con-
sanguinity or affinity, shall thereby forfeit his
or her office or employment."

You state that a school teacher was employed by the
Board of Directors of your distriot without a dissenting vote.
The teacher elected was the cousin of the wife of one of the

directors.
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Under the rule laid down in 12 €. J. page 511, the
relationship is computed as follows:

*Cne by the canon law, which has been adopted into
the common law of descents in England and the other
by the e¢ivillaw which is followed Both here and
there in determining who is entitled as next of
kin to sdminister personalty of a decedent. The
computation by the canon law is as follows: '¥We
begin at the common ancestor, and reckon downwards;
and in whatever degree the two persomns, or the
mogt remote of them, is distant from the common
ancestor, that ie the degree in which they mre
said to be related. By the civil law, the compu-
tation is from the intestate up to the common
ancestor of the intestate, and the person whose
relationship is sought after, and theam down to
that person, reckoning a degree for each person,
both ascending and descending.”

The eivil law méthod is the one to be used in determining
the relztionship under the above constitutional provision.
The first cousin of the wife is related by affinity to the
director within the fourth degree as prohibited by the
constitution, The question then remains as to whether or not,
under the facte given by you, the director was guilty of naming
or apvointing this relative.

It appears from the minutes of the meeting of the
Board that all of the directors agreed to the seleetion of
'~ the related teacher. When the three members of the Board, by
their unanimous aection, elected this teacher, each of them
exereised his right to name or appoint in favor of that
teacher. The Supreme Court in the case of State ex rel. v.
Otto Whittle (not yet reported) in which they ousted the
director for wvoting in favor of a related teacher, said:

"Regpondent also es that the amendment is only
directed against officials who have 211 the right
(power) to aproint. 7e do mot think so. The ques-
tion must be determined upon the construction of the
amendment. It is not so writtem therein. The
amendment is directed against officiale who gh

hgyve (at the time of the selection) 'the right %o
name or aproint' a person to office. Of eourse,

a Board acte through its official members or a
majority thereof. If, at the time of the sgelection,
a member has the right (power), either by casting

a deciding vote or otherwise, to name or aproint

a person to office and exercises said right (power)
in favor of a relative within the prohibited degree,
he violates the amendment.®

The Supreme Court sayes that if the director who has the
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right, either by egas ¥ g vote or otherwise, to name
or appoint a person to off exercises that right in
favor of a relative, he violates the amendiment., When three
merbers, which make up the entire Board, vote or consent

to the election of a teacher, eagh member of that Board has
exercised the right he had to name or sppoint in fevor of the
relative. We believe that the Supresze Court meant that vhene
ever a director votes in favor of a relative within the
prohibited degree and such relative is elected to office, that
he wiolates the constitution provision.

We belleve that there is a great misunderstanding
among the directors as to what is meant by the "deeciding
vote.," Take for an example: A board consisting of six mem.
bers, four is a majority and necessary to elect a teacher.
Apsume that director No. 1 is related to the teacher.

Assuse that directors 2, 3 and 4 vote in favor of the teacher
and directors 5 and 6 vote against the temcher. When the
time comes for direetor 1 to cast his vote the vote stands
three in favor of the teasher and two oprosed. Director

1 votes with the other three and maskes it four %o two in
favor of the related teacher. Certainly in sueh instance

he has east 2 deeiding vote. If, on the other hand, in the
order of woting, director No. 1 voted firet and in favor

of the teacher and then three more voted in favor of the
teacher and two against, the vote of director No, 1 was

just as necessary to the election snd wes exercised in favor
of the related tescher to the same extent as if he had been
the last mewmber to vote. We do not believe that the coneti-
tutional provision ie to be nullified by the directors
adopting any particular method of wvoting or by them juggling
their votes., ¥e believe the constitution means, as inter-
preted by the Supreme Court, that whenever any director
exercises his right to name or aproint a teacher in favor

of s relative within the prohibited degree, he has violated
the congtitutional amendment. It would be absurd to take

the view that director No., 1 forfeited hie office in the first
example given because he wag the last to vote, and did not
forfeit his office in the second illusiration because he was
the first to vote. In both events he had the right to name
the aprointed teacher withim the meaning of the constitution,
and in both events he exercised that right in favor of a
teacher within the prohibited degree,

Acecording to the faete contained in your inguiry, the
Board unanimously, without a dgssenting vote, selected a
teacher related to one member of the Board. It is not necessary
to a violation of this gmendment that a formeal vote, either
orally or written, be taken. But the Board unanimously cone
gsenting to her selection ies the same thing as the Board unane
imously voting in her favor. Every member of the Board, under
such ecircumstances, must legally be deemed to haveexercised his
right e name or aproint in favor of the teacher go selected.
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When one member of your Soard exercisee nis right to name or
appoint in favor of the related teacher, either by formally
casting hie vote or othervise, he has violated the constitu-
tional provision.

It is therefore the opinion of this Department that
when the Board of Directors of your school district without
a dissenting vote, elected to office a teacher related to one
member of the Board, each director will be deemed to have
exercised his right to name or sppoint in favor of the teacher
eo selected. As one of the direectors was a first cousin to
the selected teacher he was related within the fourth degree
ee prohibited by the congtitution and when he exerciesed his
right to name or appoint that teacher he wess guilty of viola-
ting Section 13 of Artiecle XIV of the Gonetitution.

Very truly yours,

C?m:/uwfrf %w

Aseistant Attorney General,

APPROVED:

Attorney General.
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