
NEPOTISM: Where Board votes unanimously in faTor 
of a teacher, director who is first 
cousin of teacher violates Sect ion 13 
of Article XIV of the Oonstitution of 
l.!issouri, 

October 8 , 19 33. (0 1 r----
{ • J . H. l!osby, 

Prosecuting Attor~ey, 
Linn, i s souri . 

F~ED I 
0-·---/ 

De&% Sir: 

e are acknowledging receipt of your letter i n wh i ch 
you inquire as follows: 

1 1 would be pleaaed to haTe an opinion fro~ your 
office on t he f ollowing proposition : 

A s chool teacher is e=Ployed by t he Board of 
Directors of a School District, withou~ a dis­
senting Tote. Contract is duly m.ade aDd executed. 
The teacher so eMployed is a couain of the wife 
of one of the Directors. Al l members of t he 3oard 
are pr eaent at the meeting at whfoh t he teacher 
is employed. Is this a Tiolation of the Const i~.:.-. 
tion and l aws relating to epotiam? 

A copy of the minutes of meeting &boTe mentioned 
is enclosed. 

I would. appreciate an early reply, inasmuch ae the 
Board of Directors will be called upon for sal~y 
for the teacher of t he abhool soon.' 

Seetion 13 of .Uticle IIV of the Conati tution of ·31ssouri 
proTidea aa follows: 

•Any public officer or employe of t his State or of 
any political subdiTiaion t hereof Who shall, by 
Tirtue of aaid office or employment, haTe the r i ght 
to name or CPPoint any perso~ to render serTice to 
the St ate or to any political subd1Tiaion thereof, 
and who shall name or ap X' int t o euob serT1ce any 
relatiTe within the fourth degree, either by con­
sanguinity or affinity, shall t hereby forfeit hia 
or her office or e mployment.• 

You etate that a s chool teacher was employed by the 
Board ot Director• of your district without a dissenting YOte. 
The teacher elected was the cousin of the wife of one of the 
direotore. 
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Unde r the rule la.id down in 12 C. J. page 511 , t he 
relationehip la computed as follows: 

•one by the canon law, which has been adop ted into 
the com."n.on law of descents in ingland and the other 
by the ci•Ulaw which i s t'ollo.ed toth here and 
t here in determining who is entitled as next of 
k in t o administer personalty of a decedent. The 
computati on b y the canon law 1s as follows: •we 
begin at t he common ancestor, and reokon downwards; 
and in whatever degree t he two persons, or the 
most remote of them, is distant from t he common 
ancestor, that is t he degr ee in which t hey ~e 
s a id to be related. By t he ciTil laY, t he compu­
t at i on ie from the intestate u~ to the common 
ancestor of the intestate, and t he person whose 
relationship is sought afte%, &nd then down to 
that person, reckoning a degree for each person, 
both ascendi ng and des~ending.• 

!be ciTil law •tthod 1s the one ~o be used in detemin1ag 
the rel ationShip under the abo•e constitutional provis i on. 
The first cousin of t he wife 1a related by affinity to the 
d1recto~ wit hin the fourth 4eg~ee as p%ohibited by the 
constitution. The question then remain• as to whether or not, 
unde:r t he faots g1Yen by you, the director wa s guilty of na.m1ng 
or ap ~olnting t h is relative. 

It appears from t he minute.e of t he meeting of t he 
Boatd t hat all of the direc~ors agreed to the select i on of 
t he related teacher. !Jhen the three tnembe:ra of t he Boa.rd ,. bf 
t heir unanimous action, eleo~ed t h is teacher, each of t hea 
exeroi•ed his right to name or appoint in faYor of that 
teacher. The Supreme Court in the aaee of State ez r•l. Y. 
Otto 1h1ttle (not yet reported) in whi ch they ousted t he 
directo~ for Yoting in faYo:r of a related teacher, ea14: 

•aeapondent aleo argues t hat ~be amendaent is only 
directed against offictale who nave all t he right 
( power) to apno1nt. "'e do not t hink ao. The ques­
tion must be determined upon the construction of the 
amendment~ It ia not so written t here in. The 
amendaettt is directed against official• who shill 
hJYe ( a.t the tilie of t he select i on) •the right tt:> 
name or appo i nt• a person to office . Of course, 
a Board acts t hrough 1 ts official member& o!' a 
majo~ity t~ereof. It, at t he time of t he select ion, 
& member has t he right (power) , either by casting 
a deciding vote or otherwis•, to name or ap~oint 
a person to office and exere1aee eaid right (power) 
in faTor of a relatiTe within t he p rohibited degree, 
he violates t he amendment.• 

The Su:p:r-eu <:oun eaJS that if the director who has the 
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righ~, th r se, to name 
or appoint a person to of ioe and exeraises that r ght in 
favor of a r el ative, he Yiolates the ament.ment . When t hree 
me .c:be~s, which mak e up t he entire Botad, vote or consent 
t o t he election of a t&acher, each member of that Board has 
exerc-ised t he right he had to name or appoint in favor of t-he 
r elative . We bel ie~• t hat t he Supreme Oourt meant t hat when. 
ever a director votee in fa~or of a rel$t~ve withi n t he 
proh i bited degree and such relative is eleoted t o office, t ha' 
he violates t he const itut i on provision. 

We bel ieve t hat there is a gre at m1aunderstan~ing 
among the directors ae t o what is meant by t he ftdeciding 
vote. " Take for an exar::ple: A board consisting of six mem­
bera, tour ia a majority and naceesary t o elect a teacher. 
Assume t hat directo r l o. 1 is related to t he t eacher. 
Assume t hat directo~s 4, 3 and 4 vote in favor of t he teaeher 
and direetora 5 and 6 Yote ags.inet the te~tcher. When t he 
time comes for director 1 t o caat hie vote t he YOte stands 
three in favor of t he teache~ and two opnosed. Directo r 
1 vote• wit h the othe~ t hree and makes it four ~o t.o in 
favor of t he related teacher. Certainly in eu~ instance 
he has cast a deciding vot•. It, on t he ot her band, in the 
or der of vot ing, d1r~otor No. 1 voted firet and in fa~r 
of t he teacher and then t hree more voted in faYor of the 
te~ehe• and two against, t he vote of direotGr No. 1 waa 
just as necessary to the election and was e%ercised in fa~% 
of t he related t eacher t o the same extent as if he had been 
t he last member to vote. '7e do not believe t hat t he conet1-
t utional provision is to be nulltfied by the directors 
adopting any p&l'ticulal' method of vot ing or by t hem juggling 
t heir votes. ~e believe ' he conatitution m~, as inter­
preted by the Supreme Court,. t hat whenever any director 
ezero~ees his r ight to name o~ appoint a t e&cher in f~vor 
of a relative wit hin t he proh1bit ed degree, he has viol ated 
t h e constitutional amendment. It would be absurd to take 
the Yiew t hat dir$otor No . 1 forfe ited hie office in the f1rat 
example given because he was t he laat to vote, and did not 
~orfeit hi• off ice in t he second illustr at ion because b• was 
the first t o vote. tn both e•ente he had the right t o name 
the ap~inted teacher within the 0eaning of t he constitution, 
and i n both ·e'Yen ts he e.xercised t hat right in f avor of a. 
teacher within t he pr ohibited degree. 

Aoeord1ng to the facts contained in your inauiry,- the 
Board unanimously, without a d~esenting vote, eelected a 
t eaoher related t o one member of t he Boal"d. It is not neeeaetaJ 
to a Yiol ation of this .-endmen\ that a formal vo~e, either 
orally or written, be taken. ~t t he Board unanimousl y con­
senting t o h~r seleot ion i s the same t h ing as t he Boar d unan. 
imously voting in her ~avor. E• ery meaber o~ t he Board, und&r 
Emc h circumstances , must 1 egall y be deemed t o ha• eexereised his 
right to name or appoint in faYor of the teacher eo selected. 
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lben one member of your Board exercises h is right to name or 
appoint in faYor of the related teacher , either by f ormally 
castiQ6 hia wote or other i se, he has violated t he constitu­
t ional proYision. 

It i s therefore th~ opinion of t :t ia Departaeftt that 
when the Board of Direotora of your school distriot ,without 
a dissenting vota, elected t o offi ce a teacher related t o ~ne 
member of the Board, eaoh director will be deemed to haYe 
exerc ised his right to name or appoint in faYor of the teacher 
eo selected. As one of the directors wns a first cous in to 
t he selected teacher he was related witbin the fourth degree 
as pr ohibited by t he constitution and w~en he exeroieed hi8 
right to name or appoint t hat teaohe~ he was suilty of Yiola­
ting Section 13 of Article I IV of the Sonet i tution. 

Very truly yours, 

APPROVED : 

Attorney General. 

Fnl : S 


