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BUS .iiiD i'RUCK LAW : Prosecutions for violation of sub- division (c) 
Sec . 5270 , Lav1s of !.:o . 1931 in county where 
a cceptance was made . 

September 11, 1113. 

Jlon. •· •· Kontcc-17, 
lroaeeut1nc Atto~. 
soot' cow.n~, 
Benton, K1a.our1 . 

))ear Sir: 

ftia 4epartaat aekllowlet.gea reMip\ ot :your letter 
relat~ to .. ~1Tis1oa (e) ot Sec . 5170, Lawa or M1aaour1 1931, 
p. SOt, in whieh ,-ou 1Aqu1re aa tollowa: 

• 
••sub41Yision 'C' or Seetioa 52f0 of the 
tnokh& law, ahoa at pap 310 of tu 
1111 Seaaion Acta, .akea it a m1ada.aanor 
tor a 'coutraet hauler to art•Rt »erao!! 
!l propertz !!£ truapottal oa ~Jof.! 
J01ai on a reglllar route \o a po n on a 
replar route. 

Seottoa Si79 (5a7i), at,... 316 ot aata 
J.et , provides that a aut t .. ,. be b:ro\18ht 
asaiaat aay eoa'traot hauler in 07 oouatJ' 
...._ the cau .. of aetiaa artaea, or Where 
... h oarr1er operate• or .. 1n\a1aa an ot­
tt .. or agat, b11t thia laat Section a._ 
oaly to appl7 to e1Y1l au1ta. 

I woW.i. lilt• to haYe pur OJ1D1on aa to 
. 111le•ur or not a 11Mnael eontract hauler. 
no .... pta pro.Rert~1n !l.:, LOuta, liiaaovt, 
at a poia\ oa a na ar roate for tranapor­
'-'1oa to a poillt on a ricUlar route 1• 
t.S.a (soo") coutJ', u4 tranaporta aa1 4e-
11Yera .... 1D th1a eeaa~7 •' aueh peiat, ta •'3"' to proaeout1oa 1a th1a eoaatJ', or 
oal7 111. st. Lo•ta, 11horn the •nhanlt .. •• 
ae .. pte« ~ t~por1at1oa. 

Ia other wora.a, 1a the ao~tane• of •rohaa-
41ae tor transportation t~offen .. , or t• 
the transportation and del1•er.F alao an 
etten•? Aa4, ta t~J1li'iiliet1oJt. o~ the 
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:.ro..outioa 0Jll.7 1a ~lle eoatT ldlere the 
aoeeptanct waa aaae, or • ., the ottoder 
tie pro ... ute4 1D aay eoaat., 1n wll1ell be 
tr&llaporta the aerehan41H or .akN a 
'el1YU'J"' 

section SS78 to SS80 pra.idea ~hat ~ 
beszl.eaent, lareeD7 U4 ar4.er •7 be 
p:roaeouted in more ~han one ooutT ua4er 
eertain cirouaataaeea, bu' I oaa tind no 
author1t7 tor the proaeoutton ot a ooatrat~ 
hauler in tb1a ooua~7, where the aerehan4iae 
... aot aeae~ted in tbia couat7. 

It JOU •onolude that the proaeeution in auoll 
eaaes .. Y be ha4 in Scott Count7, I woul4 
appreciate you advising me ot the pro~ez 
wortiag tor the charging part or ay intor-­
.. tion in proaecutiona ot this sort.'" 

~ aituation prea .. tel ia 7our letter dittara traa wkat 
we te~ ••••tlnyal otfenae" in that aeYeral special seotlona 1a 
•taaoui goTerning the Tenue in particular instucea are aot apJll• 
•'ble 1• 'h• ca .. under consi4eratio:a. The circuaatano- 8Q'Yd"'l1BC 
the ~·• ua p11eral rule 1a criminal casea 1e set out t• ~ 
toa'• Cr1m1aal Law, Tol . I (12th E4.), p. '~' see. SSt, aa 
toll-: 

•eoatliets of jurisdiction also arise wkea 
an offen•e is be~n ia one country to take 
etteot in aaothe~. Suppoa1R8 a libelous or 
t'ozoced wri tine be .aile4 in one place to be 
publishel in another, or aa exploaivo package 
•• expressed in oae plaee to be opened ia 
aaotller, or a £UJl ahot in oae plaoe and. tile 
ahot takes effect in oothd', which ia the 
plaoe of the eo-.dasioa of tho ottenee? Ar­
pias b;r ana.logy froa the law Wh1 ch make a 
the plae• of perrormanee t he aeat ot a contrac,, 
1 t :atsb"' be saicl that the plaee of oou~t1• 
la the peeul1ar seat of the erlae, SO, 1D 
tact, uder the OCIBlOa law, 1t bae :trequentlJ" 
'-en dee14ed, though 1t 1s aettle4 that a 
eoaeurrent .fur1·a4:1etlon exiata in the plaee 
or •t~ins the ortenae, auppoains that ''­
atr.nse ls 1a41etable in the plaoe or oona~ 
.. t1on. The aama 41atinct1one apply to obtain­
in& gooda b7 false pretenaes by letter. Aa 
baa already beea seen, attempts to oomm1t 
erlaea are cognizable 1m the plaoe ot t)le att-.t, 

" 
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and auo•, alao, 1a the case Ylth 
eonapiracles, aa4 aooeaaoryahlpa. 

Sept. 19, ltD. 

But there can be no question that all 
parties coaoerned are a1ao responsible 
at the place where the ottenae ia oon­
SlDUI.&ted. The mere tact; howeTer, that 
a torged check has been drawn on a 
Kanaas bank; does not SiTe Kanaas jur­
lsdictioa when the check was drawn an4 
paid in Missouri. 

Since, howeTer, a crime may be organ1ze4 
1n one country, adT&nte4 ln a second, and 
executed ln a third, it ia necessary to 
oonoe1Te ot the orlme 1n queatloa aa 
b?oken up into ao.-ral •••tiona, oaam1tte4 
ln diatant Jur1ad1ot1ons, and ••••rally 
oognlzable 1n each. That such is the case 
la t he opinion of aeTeral eminent juriats, 
and such would, no doubt (e.g. under 
lndietmanta ~or treason cr conaplraoy, 
where eTery OTert aot woull gt n the loeal 
court Jurisdiction), un4er aim1lar olr­
cu.ataaeea, be the practice ot the )Zgl1~ 
eo-oll law., And the aame reaaoatng appl1ea 
t o all ottenses which are carr1e4 on in 
two or more jur1a41otiona. At the aaae 
ti .. it ·aust be kept ln mind that an att.-pt 
to commit 1n a fore! .. atate an aot lawful 
1a ouch atate, though unlawful ln t ho 4omea­
t1o atate, may not be punishable in the 
latter atate •. • 

Ia the case of State T. • 1spagel, 207 Ko.SSf, l.e. 178-79-80-
81, the caae being one or embezzl .. ent in wh1oh there 1s a apootal 
statute goTerning the Tenue, seTeral general pr1no1ples of law are 
ooJlta1aed. 'fe quote aa follon: 

" 'Having reached the ~o•olus1on as heretofore 
i ndicated, that the actual oonTera1on of tke 
a one7 charged ln tho information as aholra by 
the evidence tn t bia case, ooeurred in the 
o1t7 of s t. Louts, and that auoh act of oon­
TOraion ftS done in a&ld eity b y an4 th~ 
the detendant's authorized agent, we are next 
controntel With the ·~oeedingly intereattac 
aa wel l as important pr opoaltion in thla .... 
as to wher e the Tenue of the oama1as1on of the 
offenae b7 the defendant should be la14. The 
record sharply presents the ques t ion aa to 
whether t he emlurszl•ent of the money as 
ebarged i n the information shoul4 haTe been 
charged to haT• occurred in t he •tty of St.Loula 
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or in st. Charles coanty. Detendant•s plae• 
ot •plo,aent waa in st. Charl.. oount7 aM 
it .uat be eoAee4ed that it ean be reaaonabl7 
interred that the criminal intent waa tormet 
in St. Charles county, but the criminal aet 
of conversion was i n the city ot st . Louis. 
Ordi narily the venue would be in the ci t y ot 
St . Louis. To illust rate: If I fora an intent 
while 1n Cole county to ateal a horae, Whieh I 
tnow I can find in callaway County, end p~auaat 
to that int~nt croas the r1Ter, and actually 
s t eal the horae, the criae is complete in Cal• 
laway countJ, and that ia t he only jurisdict1oa 
t or prosecut i on, unless I take the stolen animal 
to sone ot~er county, where, by toroe ot our 
atatute, I may be proaeoute4 elsewhere. 

~he learned Attorney-General representing the 
State insi sts that in the case at bar there are 
two Jurisdictions and t he State may elect, aa it 
has in this case. I t is manifest t hat the detead­
ant, ~spagol, did not convert any oney ot the 
St. Charles SaTinga Ballk which he had in hi a 
peaseaaion in St. Charles county. Dircctins ocr 
attention to t he propoaiti on urge4 by the stat• 
that in t hia caae there waa Jurisdiction eitker 
in the county or s t. ~barlea o~ in the c1~ ar 
St . Loui s, we will say at the very 1noeptioa of 
t he consideration of tha~ question that the eTi­
dence shows the existence ~f ~he relati on of bank 
and cashier, and the by-lawa, whioh were introd• ... 
ln ev14enee, gave the caehier or thia baak, wbo 
was the detendaat, the right to exeroiae eertata 
powers and impoael upon him oert~in dutiea -'1•• 
are ordinarily pertoraad by cashiers of bankW• 
witho~t apecitically mentioning what the power. 
or duties are . The defendant had t o account to~ 
the moneys and other property reoeived by hta 
belonging to the bank, and presumably at the plaee 
ot buaineas or aaid bank, and it ia urge4 b7 tbe 
State tba~, haTing torae4 the intent in s t. Oharlea 
eounty, and having to account for t he mone7 to kla 
••plorera in aiel eoUAt7, ~hi a oontarred Julaclic• 
tloa upon ~he oiroult court ot st. Charlea oouaty, 
aotwi thstanding the tact t hat the aotua1 110ne7 .. 
both received and converted in the oity ot St.LO.ta, 
and we traatly eoAt••• that thia oontentioa 1a aot 
wholly without some we1sbt. It .nat, however, be 
obaerTed that our statute 4oea not .. ke a tail.,. 
to aeoount tor a truat tUD4, or a tuai reeeive4 
by an agent or ott1eer, an ottenae, but the eaaence 
of the offense is t he wrongtul oonveraton ot the 
tund, and while failure to account tor aueh tuDI 
may conatitute very material eTidenoe tendia& to 
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establish the act or convers1on1 yet the tail.re 
to account by no means conat1tules the often .. 
ot ambezzl~ent or the tund. 

In Works on Courts and Their Jurisdiction, pa&• 
•71, it is announced that the general rule ie 
that where no statute on the subject prevail·•· 
the Jurisdiction ex1ata where t he crtme ia ooa-
8WIDII&'te4 or ooapleted. In thia State we have no 
Qeclal atatute fixing Jurisdiction in embessle­
ment cases. ' At coamon law an indictment can be 
tound in that county only 1n which the crime U. 
been committed.• (12 Cyo. Z%9) In the same ~ol~ 
and on t he aame page ot the Cyclopedia above ett .. , 
the-Ame~1oan rule as applicable to this sub~·~ 
i• thu8 stated: 'In the United States moat of the 
State oonstituttona and declarations o~ r18h'• 
exprea•ly provide 1n substance that all criainal 
prosecutions shall be brought to t~ial in the 
eouty in which the crilll.e shall have been comm.1tte4. 
These provisions are strictly construed in taYor 
ot the accused, and with a reo~gn1t1on ot the 
principles of the common lnw, and the Legislature 
oannot author1z• a tr1al in any other county.• 

'fh1a court has announced in no uncertain or 4ou-'t­
tul terma tho rule t hat t he Legislature cannot 
under our statute arbitrarily place the jurisd1e­
tion ot a or1m1nal Cfl.Uae !n a county other tha.Jl 
th• county in whlch the otfenae was coma1 ttel, e4 · 
it has been expressly ruled by this court tha1 wb&re 
the lawmaking power undertakes to indicate an4 
entoroe such laws it 1a the province ot the oo-' 
to deDlare them unconstitutional and void. (Sta~e 
v. Sciley, 98 Ko. l.c. &07-608, and cases eite4; 
State v. Hat•h, g1 Uo. 568; State v. Anderson. 
191 go. 1M).'" 

Val•r t .he above decision ud detini tiona, we wou14 haYe ao 
heal~ ... , in aayt•g that the Tenue. 1n the facta aa you p~eaeat. 
ooul• )e t• e1,her St . Louis Count7 or scott County; but the laagaase 
ot tlle atatute is "from a point on a regular route 4estida ~o a 
po1•-t all a regular route". It would, there tore, appeaz 'EJiat •• aooa 
•• the eoatract hauler had made the cont~act he would be .ubjeet to 
pro-.o1l,tca solely 1a the county in wh1 ch the contract waa -~. 
Bowe-rer. • 4o not believe that the crime would then be oomplete, 
•• 'here woulcl be no oTert aetJ but tt he ahoult aec_,t 'b.• aer•haa-
41• at atart to transpo-rt the -.., 'h• cr~1me wo•l• bl eoqlete, 
or at lea•t he oould be proaecutet ror an at,empt, and the ..aue la 
tha' laatan•• aou1d 1n no wtae be· 1n Scott Coaty, 'becau•• no par~ 
ot the crime had been co.-itte4 within the bor4era ot Scott count7. 
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tollowa: 
e interpret Soc. 3377 , R.S. 'o . 1929, same being aa 

"Offenses committed against the lawe 
of this state shall be punished in the 
county 1n which the ottense is co~tted, 
except as may be otherwise provided by 
l aw," 

to mean that it t he crime is committed and is co~pleto in a county, 
t hen, of course, t he Tenue must necessarily be 1n that county, and 
l ikewise, under the general rule oet out in C. J ., Sec . 260: 

"Gener ally speaking, it is a fundamental 
rule 1n criminal procedure that one who 
commdts a cri me is answerable therefor 
only in the jurisdiction where the cri e 
is committed and in all criminal prosecu­
tions in the absence ot statutory proTision 
to the contrary the venue must be laid in 
the county or district or the otrense and 
must be praTed as laid." 

Ref erring again to the word "destined•, as used i n the stat­
uto, it t he Legialature had seen tit to omit tho wor d and insert the 
words "transported to a point on a r ogular route", then, eTen under 
t he decision aboTe quoted, wo could readily see that the venue could 
be either i n st . Louis County or Scott County. But lot us, tor the 
sake or argument, under the secti on in question, have the contract 
hauler accept the ~erchandiae destined trom a point on a regular 
r oute t o a point on a regular route, and the trans~ortation be car­
ried t o a conclusion, i . e . , the nc"ohandise be deposited in your 
count7. It is t hen possible t hat part ot t he crime has occurred in 
your county, but under the decision in the •ispagol Case, supra, 
bearing in mind that there is a speci al aection relating to the venue 
1n embezzlement oases , it wac held that the venue wa~ 1n St. Louis 
instead ot St . Charlos County. 

It is therefore the opinion ot this department that the crime 
would be complete at the time the contract hauler accepted the mer­
chandise destined from a ~oint on o regular r oute to another point 
on a r egular route, and that the mere tact that tl1e contract hauler 
was not arres t ed until he had deposited the merchand1so in your 
county would not 1n itselt place the Tenue also in your county. 

APPROVED: 

1'\ ..... T . AD 

ROY licJdTTRICk, 
Attorney Gener«t].. 

Respect t ully submitted, 

OLLIVER ~. NOLEN, 
Assistant Attorney General. 


