A. / Ferriee: Grant of neo(nu by county court dﬁﬁ\lmt authorize in
itself the use of landing. ;

B. \ylghn.yu Public has no right to use as landing pl-ces.

July 38, 1933 ’J'M IF[ L

don. Morgan M, Noulder
Yrosecuting Attorney
Candenton County
Camdenton, Missouri

Deax 31ir:?

This department is in recelpt of your letter of July
17¢h, in whieh you reguest a. opinion from this department on
the following state of facts:

#« » *"oes such license grant to the owner
of the license the exclusive use of the
landings for the ) se of operating the
ferry, or dovs the ilcense merely grant
mﬂ: overator the right to charge = fee or
toll.

I have another guestion whieh has caused
me ocnsiderable troudle. A mumber of

. people h ve devu using the points where
public roads meet the lake as boat landings
or place of docking boats, taking the
position th ¢ the land or road is liec
and belongs to the public and can used
for dooking boats. Of course the publie
merely has an easemont for highway pure-
poses that is for use of vehicles such
as cars, wagons, horses and motor vehicles;
doea such an ecasemecnt grant the publie the
right to use s me Tor parking, tylag sand
landing boats thereon, or Ionid such use
be an ndditiocnal burden or usage not
granted in She gr at of ecasecment for road
purposest®

In order to answer your requests it is necessary to
assume oert in fagtual situations., Pirst, ferries whose termini
are priviSe proserties. Second, public farries whose terming
are public highways.
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Seotion 14189 R. 4., Mo. 1:29, provides as follows:

"Any person may petition the county
court of the county for liccmse to
keep & fexrry; and if the court believe
such ferry necessary for the acocormoda-
tion of the publiec, and that the peti
tionex is a aultahiu person to ksep

the same, 1t shall order the clerkto
issue a license, upon the paynent of
the tax assessed in such corder.®

Under the hypothetical case as get out in number one
supra, that is, where this license is granted to a public ferry
at places other than public highways. the leglslative grant of
the franchise does nmot of itself confer upon the grantee the
right of landing and embarking upon private property on the
shores of the water over whioh the ferry is operated. In
order to render his franchise effective the granteec of the
franchise must agguire the right ¢ use the landing on both
;éclas of {ho;:l vater for the purpose of landing and ewbarking.

c. J. .

Where these landings are asquired from owners of
private property the right to use these landi is personal
to the owner of the ferry and of course exoclusive,

In the case of Bryant v. vest, (dup. Ot. o), 219
3. W, 356, the court held: i o

"License from landowners to land a

ferry on their premises was & mere
iicense terminated by trans-

fer of an interest in the firm operat-

ing the ferry.”

In the case of Chapman v, Hood River County, (Sup. Ct.
Oregon), 178 Pae., 379, the court held that the mere 11censi

of a fexrry by mmmtymtmdmtnnuthmz
luehtfu.:i the right to make landing upon private property. The
court said:

#s = *agoumdng that the plaintiff ie

the owner of the lands in question, any
attempt of the county eourt © issue

a license to Larson which would authorize
him in the 0 e» tion of a ferry to make
a landing thereon would be mull and void.
The county cocurt would not hive jurisdie-
tion to make suoh "n order, and such
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license would not be a elm upon tho
title to plaintiff's land.

Under hypothetical case number two supra, that is, where
the termini of publiec ferries are public highways, the mnt of
the franchise carries with it whatever rights the public then has
or may afterwards sequire to the use of the highways for this
purpose. It is the opinion of this department that the publie has
an sasement for passage over publiec highways and that the use of
the highway for land ing and embarking is not so mueh a public use
as a use by the holder of the ferry franchise for his own gain and
that it is an sdditional] burden upon the lsnd for whiech Wﬂu
mst be made to the owner.

In the case of Pearsall v. Fost, 20 Wendell (N.Y.), 111, the
ourt said:

n¥ ¥ ¥ The right in question was to a htsh-
“J over Manown's farm on the Monongshela

ch has been judicially pronounced uthin

local rule. 14 Serg. & Rewle, 79, per

rnchn C.J. 8%till inssmuch as there the
owper has s free-hold as against all except
the state, down to low water mark, it was
held that even & road to that point would
not samction the landing with ferry boats end
passengers on his land. The amount of these
cases is, that roads are made to bes travelled
on, and not to be occupied, mueh less bloecked
up by sloops end scows. If the contrary were
allowed, the ferryman might derive a mﬁt
from hu toll, which belongs to the owner
under pretemnse of a free passage n{cn-
tion of laying out a publie hi?'tzo is %o
meke a free passage, not a profit the owners
of water craft. The easement is for land, not
for water carriage, and therefore is not to be
touched by the lattu', without the permission
of the owner. *

Tharo is but one more guestion involved, and that is uh.ra 8
city, town or municipal corporatiom leases a whm The right to
use this wharf camnot be @ exclusive under Section 14221 R.S.

Mo. 1929, which provides as follows:
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“Any oity, town or other mmicipal
tion may, for a just compen—
sation, in 1i%: discretion, lease %o
any owner or a-soeci tiom of owners
of any steanboat, or boats, or vessels,
any portion of the wharf or mmu,
of suoh city or town, for a term o
yeara, for the surpose of maintaining
wharf boats thereat for the accomao-
dation of stoawmboats and merchants
and otho;l‘m 1;:0 Mpﬁ‘w ﬁ.—
charge of freights: Pro that
no part of any wharf or landing shall
be 80 lecased for the use of any par-
ticular owner of any boat or boats,
or association of owners of boats, if
sueh 1 ase shall give to sueh owner
or aseocliation of owiers a momopoly
of sald portion of such wharf or
landing, or work 2 serious injury
or inconvenience to other omners of
boats landing at such wharf or landing.”

As to your question as to vhether or not the casement
to the public to use the highways permits the public to use the
highways for ing, tying =md landing hoats thereon, 1t is the
ovinion of this department th:t the casement doeanot inuuﬂ.
the landing of boats on public highwaysa,

A public road is a way opémn to all the people without
distinetion for passage and repussage at their pleasure. Sunner
County v. Interurban Company, 313 5. W. 413; 141 Tenn, 193,

What was sald ia the case of Pearsall v. Fost supra,
with reference to ferries applies with egqual foree to owners of
private boats. The court held:

#e* & *The lunding of wagons, horses and
passengers on the shores of'airi;tr. a
se@ or amn ocecan, cven though it be

a dedicated ur recorded highway on

land conneoting with the watery way, -nd
for the . ireot urpose of going omvard,
is still a trespass omn the riparian ower,
uniess we gould suppose such agts to be
performed without any contagt between

the vessel and the shore.® * *But _ .
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in Chess v. Manown, J Watts, 219, the
very point was decided that you cannot
moor your bost, und land froam the river
on » road, thuugh it be regularly laid
out and comnected with the boat highway
on the river., The court said, 'the
franchise of the publie¢ was to pass over
the soill and no aOre.'® * * *The amount
of these caseas 1s, that roads are made
to be travelled on, and not to be
occupied, much less blocked up by sloops
and scows.” * * **

Therefore, it is the o Eﬂon of this departaent, fir: t,
that the gfaat of 2 license by court to the owner of
a fe does not in itself give to tha omer of the licemse the
exclusive use of the land for the e of opmtmﬁ-fury
Second, that the cascment of the public on public does
not include the right to use the bhighways for perking, tying

and landing boats thereon.

Yours wvery truly,
JOHN W, HOFFMAN, JR.,
Assistant ltwrm t}uoral.

APPROVED?

ROY MeKITTRICK,
Attorney Gem:ral.
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