
Process against corporati ons charged with a crime is obtaine~ - bow 
J I 

-
July 25, 1933. 

Hon. Uorsan u. Moulder, 
Prosecuting .1ttorne7, 
Camden Count,., 
Cemdenton, Miaaouri . 

Denr Sir: 

I aD anawer1q your letter o~ July 11, lg~. Your 
request ~or an opinion was in the toll owtng wor4s an4 figures : 

. ' 

"Please info~ me or the 
procedure neoessarr in prosecuting a 
corporation for obatruotins a public 
roa4. Should I t1rat give the Preai­
den~ or the Compan7 notice and 1nfora 
him of the obatruotloD? Then do I 
~1le an information and mako the defend­
ant ln the name ot the Corporation or 
name t he Corporation and alao the name 
or t he President, or should I make onl7 
the President t he party defendant? Then, 
atter t111og tho information, ehoulct 
ordinary atote warrant 1asue tor the 
arrest of t ho President anf be aervet 
upon htm ae upon an7 other dotendflrlt? 

Perhaps I ahould explain t hat t he 
President ot the Corporation did not 
personally obstruct or supervise t he 
obatruotioll or the roact. I fin4 one 
case in g6 o. Appeal at pag~ 34, but 
can not gather t ho desired intormation 
trom that case." 

~n Fletoher•acyclopedia, corporation• - Permanent Edi­
tion, Vol. 10, atart1D8 on p. &ee, I find the tollowins law set 
out: . 

" ' I t bas been bold that where a statute 
proT14ea that T1ola t1on ot ita proTia1ona 
shall be 4ecme4 a misdemeanor punishable 
by tine, the tine oannot be collected :tram 
a corporati on in an action of debt, since 
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prooeaa tor T1olat1on of ortminal a~atutea 
must be b7 11lf'ormat1on or 1n41otmu.t, although 
at ooamon law an action of 4ebt ta the proper 
reae4J' tor the NOO'hl7 ot a atatutor,- penal tJ. 

It baa ben •14, generally, that the 
taet that there 1a 110 pnY1oua oomplalnt nor 
bln41D8 OYer, 1n the proaeouticm of a oorpora­
t1on, 1a 1 · terlal, and that the appropriate 
t1ra• atep in nch a pro .. out1oD 1a the t1n4-
1D8 of an 1D41otmeD.t • 

.An 1n41otment ap1nat a corporation ahoul4 
allep that it 1e a corporat1on, althoush there 
1e a cont11ot 111 the 4eo1a1oua ae to whether 
1t 1a neceaaa17 to all.ese 1ncorporat1on, at 
leaat where the name 1 porta taoorporattoa, but 
the 4eta1la aa to 1noorporat10D neecl not be 
atate4. 

A corporat1~n being subJect to 1D41ot at 
ln a proper caae and the law being powerleaa to 
entorce ita commanda, it tollo .. that an in­
dicted corporat ion ~Y be brought i nto oourt b7 
ooapulaion, lt nece81181'7, and whor the statutes 
make no apeo1tie proY1aion rolatiTe to the 
matter, the oourt ha"Ying genoral Juriad1ot1on to 
t17 an 1nd1ote4 corporation •may aa a neoeaaa1'7 
incident to aueh Juriad1ct1on 1aoue any appro­
p~ate wrlt for the purpoeo ot br1n81ng the 
4efen ant be tore it. ' Uhdoubtedl7, t he propel" 
manner ot bringing an 1n.41cted corporat1oD into 
court, no atatute pro.tding otherwise, 1s b7 
aummona, and when e • one baa beeD dulJ sened 
on wch a oorporat1oa an4 1 t taila to appear, a 
Ju4~ent by 4etault may bo entered ~1nat 1~.·· 

In the aame text, but atartj,ng on page &5g. I find the tollo .. 
ins law aet out s 

" 'It the penalt7 preaor1be4 ror an otrenae 
1a both tine an4 impriaoament, tho atutute 
cannot bo appl1ei to corporation• 1n ao ~ar aa 
regards t he tcprisonment, but the lnabil1t7 to 
putah b7 1apr1aonaen• does not preYent an 
indictment agatnat a corporation aDd lta pan1ab­
ment b7 tine. According to 3uat1oe Holmes ot 
the Sup~• Court ot the United s tatea, 'It we 
tree our m1D4e from the notion that cr1m1nal 
atatutea must be oODetrue4 by some art1tio1al 
or conTentional rule, the natural interenoe, 
Wb.n a statute preacribea two independent penal­
t1ea ie that 1t means to tnrliot them so tar 
aa l t can, an4 that it one ot them ta impossible, 
1 t doea not meu OD tbnt account to lot the 
4etendant escape. 
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The atatutory proYiaioB aa to aerYioe 
ot aummona muat be complied with to g1 w 
the court Juriadiot1oa unless the right to 
aerYioe 1n the preacribe4 manner ia waiTed 
by the corporation, 8Jld auoh n iTer oooura 
where a corporation makes a Toluntary 
appoanmce by attorney ud 4nmrs to the 
indiotmant. ere an appearance is entered 
on behalf or an illdicted corporation b7 
attorney, the corporation haa the burden or 
proTing that the appearance waa UDauthorize4••. 

Answering your queJ7, •• ausgeat that you draw up indiotmenta 
ohar81ns each guilty defendant separately tor the aiademeanor 
described under Soo. 7GS! R. s. ot o. 1929, wbloh aeotton proYidea 
aa tollowa: 

• ••• t.ny person or p eraona who ahall 
willtully or lal01f1ngl.J' obatruot or 4amage 
any public road by obatruotiq the aide 
or cro~a drainage or d1toh•a thereor, or 
by turniJ18 water upcm web ~oe.4 or rlsht 
ot way, or b7 throw1DC or depoa1t1D8 bruah, 
treea, etumpa, logs, or &IIJ' rotuse or debris 
whataoeYer, in aaid roa4, or on tho a14ea 
or in the ditches t horeot, or by renotns 
acrose or upon the right or ay or the aame, 
or by plantiDS any hodge or erecting any 
adYerttaina alga Within the linea eatabliahe4 
tor such road, or by ohans1ns the location 
thoreot, or ahall obstruct said road, h1gh-
WB7 or 4ra1na 1n any other er whataooYer, 
ahall be deemed guilty o~ a misdemeanor, 
and upon cODTictioD, shall be tined not loaa 
tboD ti Te dollar a nor aore thu two hWldred 
dollars, or by tmpriaonment 1n the oount7 
Jail tor not exoeediq eix montha, or by tboth 
suoh t1De and imprisonment. • • •• 

Said 1ncl1ctment ahoul4 be executed aa 1n41otmenta are pr.­
aortbed to be execute4 by the atatutea. It la not proof o~ the 
Preai4ent•s gullt or the corporation'• suilt 1n the trial or the 
ca .. ror you to be able to ahow tbat you notified t he Prea14ent 
or the oorporatioza that a crlmo had been OOIIIIl1 tted by the obatruo­
t1on ot a publio h18bW&7• Suoh a notioe would amount to nothiDS 
more than an acousation or guilt . To proTe the corporation 
crUaiually liable, you Will haTe to have e<V1denoe that the oor­
poratiOD authorized t he obstruction. To proTe the corporation•• 
agents and ort1oera peraon lly liable, you must bavo ovidence 
that they participated ln the ortme. 

By atartlna the prooeediq by 1n41ot nt, you are given 
acceaa to a oourt ot reoor4 1n the issuance or any and nll proceea, 
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and since a warrant, Wh1oh 1s the uaual process, would not be 
appropriate ase1nat a oorporatioD, tho court haYing Jurla41ct10D 
will be toroed to 1aaue aa extraordinary prooeae . 

Sec. !568, B. S . of mo. 1921 pro'Yidea 1n part aa tollowas 

"Upgn the trial of rl 1ncl1 c~ent 
or 1n1'ormatfon, the o0ur cap at any 
stage o1' the prooeidlne, 1n u~tbtranoe 
!! ~uatte•, amen4 or auP¥Ii !h! p eadlq, 
.rt , ~rot•••, entrr • re urn or other 
procee Inga; ••• 

s ec. :5!\68 n.s. or Jlo . 1121 pro'Yldea a s tollowa: 

"A warrant or dt~f proceaa tor the 
arroat-or lhe le?in an tn!lote& ,, be 
lssuea bz lne' oofo! in whloli auoh ndlitment 
ahati bave-roea oun4 or may be pen41q, or 
by the Julge or clerk thereo1', or bJ any 
Ju4ge ot the supreme oourt, and by no other 
ott1oera, and may be 41reoted to ucl execute4 
1n any county 1n t b la state.• 

S1nce our statu'-• aa un4er.acon4 aboYe oont•plo.te that 
prooeas other than by warrant m1gbt be neceeaary 1n the interest ot 
juatloe t hat 1ndlcte4 dotendanta may be brought tn court ln peoul1ar 
criminal caaoa, and at nee the process ot ! umtlODf was the common law 
met hod of oalltng a oorpo~t1on to answer tor a ·Orime, 1t is our 
op1n1on that 1n your case t he pfloeae to be 1aaue4 agatnat tb• 
corporation by tho oourt la a aummo11e aernd 1n the statutor7 mauer. 

U we haYe not tully answered your oueey, you mal" call upol'l 
ua rurther. 

Reapeottull7 submitted, 

WU. OM . SAW'Y'fmS, 
J.aat stan~ Attorney General 

APPBOV!DI 
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