TAXATION--Varicus problems concering the jation of 3enate Bill
\ 94 to the collection of delinquen ate and County taxes.
Should be cross indexed under guent Taxes.

sl

August 8, lb“ (t‘| FILED
State Tax Commissioner

&3
Jefferson City, Missourl

Gentlemen: Akbention 0. 1. ble Andxew J, Hurohy.

Acknovledgment is herewith made rf your reguest for an
opinion of this office respecting Senate B 11 94 respecting the
following questionss

"l. Ars both new Sections 9952, as snacted by
Semate Bill 94 and House Bill 44, effectiva?
I7 not, which one is effective?

e What is the effective dats . 3. 94,
Gection 8840 < l-3-3=4
Jection 9852 = l=3S=Za

Je Does first Tax Sale occur FNovewber 1333
or 15347

4, 1If first sale is November 1934, what about
taxes five years delinquent Janmuary 1934,

be If suits for 1928 taxes were flled before
July 24, 1933, could collector dismliss same
in 1934 and proceed under new law without
these taxes becoming outlawed. 9963 B.

8. If 5. Be 94 is effective on July 24, will
the ecllectors have to make new dalinqunt
land books. Sec. 99563.

(D "hat fees allowed collectors and county
clerks for making and recording delinouent
land list, Sec. 9945 = 23 t0 45. Seo.

8. At what exact date or time do taxes becoxe
levied and assessed, as to collectors duty
to certify. GSeoc. 9963 B. 6=7.
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9. Can City Collectors sell lands for de-
linquent taxes or do they hawve to certify
delinguent lands up to county collector
for sale. Bec. 99563 O,

10. Is it mandatory that the collector sell
all real estate delinquent every year,
or could he allow several year's taxes
and ties to accumulate before ade
vertising the real estate for sale.

1l. VWould the enactment 5. B. 94 and H. B.
44 give the collectors the option of pro-
ceeding to the collection of taxes under
either 1117

13. Would Section 9961 which has not been re-
pealed give collectors authority to enter
sult for back taxes?

13. Are Semate Bills 110-115 changed or amend-
ed by subsequent passage and approval of
Senate Bill 947

14, What effect does subsequent approval of
Senate Bill 80 have on interest and
alties provided for in Semat Bill 947"

We shall take your inguiries in the order in vhich they appear abeve.

Senate Bill 94 r ed Section 99562 as appearing in the
Revised Statutes of Mis » 1929, and enacted a new Seection 9953,
differing in its entirety from the old section. This new section
provides for an important part of the machinery for the enforcement
of the payment of delinquent taxes by a sale of the property taxed.
Senate Bill 94 contains no emergency clause.

House Bill 44 purported to repeal Section 98562 of the 1929
Revision and enacted a new Section 9952, which reads as follows:

"COLLECTOR TO SUE FOR BACK TAXF Sww/HENw-
ATTORNEY'S FIESwwPUBLICATION~-FROSKECUTING
ATTORNEYS TO ACT IN CERTAIN COUNTIES .=
If, on the first day of Jamuary of any
year any of said lands or town lots con-
tained in said "back tax book' remain
unredeemed, it shall be the duty of the
collector to proceed to enforce the pay-
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of the taxes charged against such tract

or lot, by suit in a court of competent
jurisaietion of the county where the real
estate is situated, which said court shall
have jurisdiction without to the
amo sued on, to enforce lien of the
state of such cities; and for the purpose
of collecting such tax and prosecuting
suits for taxes under this article the
collector shall have power, with the ap-
proval of the county court, or in such
cities, the mayor thereof, %0 employ such
attorneys as he may deem necessary, who
shall receive as fees such sum, not %o
exceed ten cent of the amount of

taxes collected and paid into

the trnng, and an additional sum not

to exceed §3.00 for each sult instituted
for the collection of such taxes, where
‘publication is not necessary lni not to
exoeed §5.00 for cach suit where publi-
cation is necessary, as may be agreed upon
in writing, and aprroved by the county
court, or {n such cities, the mayor thereof,
before such services are remdered, which
sum shall be taxed as costs in the sult and
collected as other costs, and no such
attorney shall receive any fee or compen~
sation for such services exe as in this
section provided; and it be the duty
of the collector, when suit shall have been
co“«!qun‘mtmt of land or tomm
lot on saild "back tax book,' to note opposite
n:dtmtorlotmhtu‘ also against
vhom suit hubmca-md; and in cases
where suit is brought for the enforcement
of liens as above, where summons shall have
been issued againet any defendant, and the
officer to whom it 18 directed shall make
his return that the defendant cannot be
found, the court before whom the sult is
pending veing first satisfied that the cum
mons cannot be served, shall make an order
direct that notice of such agtion be givem
to such defendant by publieation; and in
all cases vhere it shall be alleged in the
petition, or in an affidavit subsequently
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filed with the clerk, that the defen-
dants, or any one of them, is a non
resident of the state of Missouri, so
that the ordinary process of law canmot
be served upon them, then such order may
be made, and such notice by publication
given by the clerk of the court in va-
cation, and which notice shall be pube
lished in like manner and with the same
effect as when ordered by the court; the
proof of publication of the order recuired
by this section may be made by the affie-
davit of the publisher of the newspaper
in which the order was published, or by
the affidavit of any person who would be
& Co ent witness in saild cause, filed
with court; and if the defendant or
defendants fall to appear at the time mnd
place required by said order and defemd
sald cause of action, judgment by default
shall be rendered as prayed, which j
shall be as bind and effectual against
the property on the lien is sought
to be enforced as if there had been per-
sonal service on the defendant; AND PRO-
VIDED FURTHER, that in cities of thirty
thousand or more inhabitants, the attorney
or attormeys appointed by the collector,
with the approval of the mayor of such
cities, for the purpose of proucuuzn
suits fnr taxes under this article, 1
be entitled to a fee in any suit, such
fee not exc five per cemt, after
iudp-t is ob » collected and paid
the treasury, am may be agreed uponj
and if such taxes are pald before judgment
is obtained, the attorney colleeting the
same shall ﬁo entitled to a fee not ex-
ceeding two per cent on all sums collected

and pald into the ¢
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House Bill 44 was bdoth pessed by the General Assembly
and ved by the Govermor subsequent to Senate Bill 94, Ve,
find se two Sections 9952 as apparently valid and effective
laws, the section in House Bill apparemtly suthorizing a pro-
cedure that wvas repealed by and is entirely re and mn:;
to the entire intent and purpose of Senate Bill 94. There
course, be no question as to the intention of the Legislature in
enacting Senate Pill 94. If we can determine the legislative ob-
ect of House Bill 44, we may be able to construe these acts so as
give full effect to both. The only change im Section 9952 as
contained in House Bill 44 and as contained im the 1939 Revision is
the addition of the proviso above underlined. This “.1. only
affected Greeme County, and authorizes and requires the Prosecuting
Attorney of said County to aet as delinquent tax attorney. Ko
of any kind was made as %o other provision of sald Section.
Accordingly, it is a reasonable conclusion that as Senate Bill 94
repealing 9952 was mot effective t1l11 ninety days after adjournment,
and as sald original Section 9962 was a wvalld and subsisting law
uvntil that time, and as House Bill 44 made no change in that section
except as above pointed out, the whole intent and purpose of House
Bill 44 was to effect this change in the selection of the delinguent

tax attorney q&n ﬂ.q p#n‘. An examination of
y o un%ﬂl conclusion. Thie clause is found

the -orzne
on page 4687, Laws of 1933 and reads as follows:

“Section 3. IMERGENCY.~-The financial
condition of the counties and of the

e therein, to which this aet applies,
and relief of ‘he same being imperative
without delay, creates an emergency in
the meaning of the Constitutiom and this
act shall be in force and effect upon
its passage and approval.”

As the only part of said act which was not alrerdy operative
wvas the added proviso, the "relief" creating the "emerg referred
to must have been the added proviso. That the em c
be considered in determing legislative intent is well settled. The
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Supreme Court in this matter stated as follows in the case of
State vs, Bengsch, 170 Mo. 81, 1. e. 109

"How, if laws passed at remote periods,
laws in parl materia, or eﬁuto-mbjm
laws, laws that have mir or been re-
pealed, unconstitutio laws, may have
the shell of their legislative nuts
cracked by the hammer of judiecial in-
vestigation, in order to extract the
kernel of thedr intention, them a

. fortiori, may a similar result be reached
where the shell of the legislative nut
has been erscked by the legislators thene
selves, and the kernel of r intention
extfacted and epread on the platter of
an mrgm{ clange ready for lmmediate
use. ¥e held the emergency clause in
this instance as conclusive evidence of
the legislative purpose,* * * *.*

Having concludad that the sole intent of House Bill 44
was $o provide that the Prosscuting Attorney of Greeme County also
act as Delincuent Tax Attormey, we arz of the opinion that House
Bill 44 1= only operative as enacted (subject to Senate Bill 80)
up to July 24, 1933,

The foregoing construction is further supported by the
rule that acts relat to the same jubject, passed at the same
session must be treated as part of the same act and comstrued to=-

ether. The Supreme Court en banc stated in Casconade County va
rden 441 Xo. 568 as follows: '

"Zepecially is it true that legislative
enactments pazsed upon the same oxr

at the same session, and relating to the
same subject, are to be read as par$ of
the same 4dct. ;

%e have not overlocked the fmet that House B1ll 44 was
enacted subsecuent to Semate Bill 94, or that 1t is in fact a special
but are of the opinion that any other comstruotion would remder

law
mi House B1ll 44 repugnant to the intent and purpose of Senate
Bill 94.

In reply to the secomnd interrogatory, which reads as
follows:

"3« What is the effective date 5. B. 94.

Section 9948 « l=iwied
Segtion 9962 - l-3-2a"
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it is evident that, as there 185 no emergency clause on Senate Bill
94, 1t 1s to Decome effective ninety days after the adjourmment
of the Gemeral Assembly, to-wit, July 24, 1833.

As to its effective date so far as particularly lies
to Section 9945, it is our opinion that this act requires no
to done which in the ordinary course of events would have been done
by July 34, under the laws as existed prior to the pas of Sgnate
Bill 94. !t should be noted that the only changes made Section
9945 require the Collector to perform the acts which under the
section as contained in the 1939 Revision were required of the County

Clerk.

As to the effective date of the Act so far as it particul-
arly applies to Section 99562, we find it necessary to consider ad-
aiti factors. The first few lines of sald Section read as

follows:

"Section 9953. Ghall record delin-uent

tax property,--Between the first of January
and the first of July in the year 1934 and

annually thereafter, W
nh sx.gh e om!
collec 3 make out and record * * * *,
& list of lamnd and lots, * * * * returned

and remaining delingemt for taxes * * * *.°

The statute is unambiguous in its statement that this list
be made by the collector upon the effective date of the Act. How-
ever, it is our opinion that the fallure of the passage of the emer-

clause of said bill remders such action by the collector use-~
ess, unnecessary, and an unwarranted e to the county and the
tax payer, and inconsisgent with the policy of the Fifty Seventh
General Assembly.

Seotion 99562 as contained in this Act was not effectiwe
until July 24, 1933. By that date, every county clerk had completed
the making of the “oack tax book" under the law as m-meﬁnh
the passage of the Act. Thie "back tax book" contains the identical:
information, &tncluding tazes and penalties required by Semate Bill
94 to be noted in the "lint of lands and lots returned and ,
delinguent®. A charge has been assessed % each parcel of
as "costs" for the making of this book, which charge must be paid by
the tax payer (subject to the terms of Semate Bill 80). The delinquent
taxes can be collected as efficiently under Semate Bill 94 the
use of the "back tax book®" as prepared by the clerk, as
use of the "list of lands and umm:-nunhao o
ae is contemplated as being prepared by the collector. the
as prepared by the clerk was prepared during the existence of a
valid law, making such "book" the offiecial record of all matters re-

&
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quired to be kept therein, there would be no object, nececssity or
advantage in the compil at this time, of the book or list pro=-
vided Yor in Semate Bill « Had the emergency clause on this Bill
carried, the situation mi have been differemt, as the collector
could have then compiled the ok without duplicating the work of

the clerk.

As it is apparent that the interest of all ies con-
cerned will not be served best by the collector, at 8 time, com=
piling the list of delinquent taxes provided for in Semate nh 94,
it would appear that the clause "and immediately upon the effective
date of 8 act" is to be construed to be directory and not manda-
tory. The remarks of the Springfield Court of Appeals in 144 No.
Appeal 583, Paving Co. vs. MoManus, 1. ¢. 607 are particularly ap-

propriate.

"The distinction between mandatory and
directory enactments has oftem been under
consideration by the courts. Into which
of these classes any given statute falls
is to be determined by its character amd
purpose. If no substantial ts depend
upon it and no injury can result from ig-
noring it, and the purpose of the Legis-
lature can be accomplished in a mamner
other than as prescribed therein and sub-
stantially the same results obtained, them
the statute will generally be regarded as

directory.”

The foregoing was dased upon the deeision of the Supreme
Court in the case of Sgate ex rel Hamilton ve. Railway Co. reported

at 113 Mo. 297. Judge MacFarlame at page 308 stated as follows:

* #Then statutes direct certain proceed-
ings to be done in a certain way or at

a certain time, and a strict compliance
with these provisions of time and form
does not appear essential to the c-
ial the prooceedings are held walid,
though the command of the statute is dis-
regarded or disobeyed.' In such case the
statute is said to be direotory. 8 ck
on Comstruction of Statutory and C i-
tutional Law, pp. 316, 317, 318; Dwarris
on Statutes, 11; Beok v. Allen, 58
Miss. 156; Counties v. Railroad, 65 Ala.
394; Pond v. Negus, 3 Mass. 230; Williams
vs. School Distriet, 21 Piek. 75. The
legislative power expressly existing, and
the manifest purpose being merely to cor=
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rect an error, or supply am omission.
of the county court, we must hold that
the date, or occasion named by the state
ute for exercis the power, was direct=
only and the m,m‘wdcb.
1887, was a valid exerolise of the power."

it is, therefore, the opinion of this office that the
colleotor is not required at this time, to the 1list of
delinguent taxes ocontemplated by Section ag contained in
Senate Bill 94, but may proceed with the collection of taxes from
unhok':::zok op:r‘o:.brmwy Clerk. ::lson:.‘fum
opinion & linguent taxes should compi t
collector in accordance with this section between 1 and
July 1 of 1934 and each subsequent year as required by Semate Bill

24,
we refer to Seotion 9953a

delinquent and unpaid taxes provided
for in this act on the first Monday of
RNovember of each year,* * * *%

The section does not require in absolute Serms a sale in November
1933, but provides for a sale each November from which it would
logieally follow that such sale might be held in November of 1933,

it should be however, that subsequeamnt to the

of this Act, Semate Bill was sed and aprroved. PFortions
o7 15 Act as found on page 433 of the of 1933, are as follows:

"Seotion l. RIMISSION OF PENALYIES,
INTEREST AND COSTS.--In payment of

the taxes assessed against any person
whose name appears upon the personal
delinquent lists of ﬂ'nu or years
prior to Jamuary 1, s 2nd in

nent of the taxes assessed any
renl estate which mu'r:'um:‘m lists
of delinguent and back ©8 any year
or years pricr to Jammmary 1, 1033, in-

el
1932 colleotors of revemue of the
m&n and cities of this state are




State Tax Commissioner «10=- August 8, 1933

hereby empowered and directed to ac-
cept the original amount of said taxes
as charged againet any such person or
real eatate relieved of the penalties,
interest and costs accrued upon the
same; Provided, however,* * * * if paid
after Oct. 31, 1933, and mot later tham
Dec. 31, 1833, then such remission shall
be 35 per o-“ of such rmun. inter-
est and coste: * * * ¢,

on the first u_onagmr Novewber, the date upon which the sale would
be reguired to be '4‘ #y delinquent Saxpayer would be entitled
to pay the tax plus of the penalties, interest and costs,
whether the same accrued by virtue of Senate Bill 94 or by other
statutory authority. This right ie fixed, and one of which the
taxpayer may not be deprived.

In the case of State, ex rel MeoKittrick vs. Bair, not
yet reported, Honorable Judge aharlec T. Hays in construing Senate
Bill 80, stated as.follows:

"So we think that under a p construe-
tion of the statute assalled the instant
ecase the filing of suites for delinquent
taxes and penalties 15 not prevemted, but
that penalties are remitted in the manner
provided in No. 80, upon proper tender of
payment of the original taxes, without

penalti 4 t dfl-‘l
rudon:: "( o:::p:ra:o:o::d ﬁng-?.

¥ithout question, Senate Bill 94 is sudbject to Semate Bill
80, so long as the later is effeotive. (uoting Judge Fays, supra;-

*Wwith r to the Act here assalled,

* % + o (3%) declares the existence of
a situation arising from lack of publie
funds, so grave and ent as to imperil
the funotioning of the State government
itself in its essential dranches, and im=
plies that the remedy lies in changing the
mode of collection, and thereby accelerating
the collection of delinguent taxes
the remission of the retarding penalties.
This oconsideration impels the conclusion
that in its fostering care for the transcend-
ent public interest the Legislature intended
that the Act should suspend all provisions
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\
/ of law repugnant to the same or out
of harmony therewith."®

1t is apparent that a sale of property for the satis-
faction of taxes prior to the expiration of Semate Pill 80 (Jan-
uary 1, 1934) would be revugnant to and out of harmony with the
provulonl and the intemt and purpose of Semate Bill 80,

under
vhich ecircumstances, Senate Bill 80 must prevail., J I)h{-, in
« Cu

the case of State ex rel UCrutcher vs. XKoelm, 61, 8. W,
7668, in comnsidering this, states as follows:

“Acte Nos. 110 and 115, cover only
aputofthemnl‘uuu

limited field of operation, would pro-
duce confusion and duplication of ser-
vice in the collection of the taxes

and would introduce a note of dishare
ileny in the established uniform rule
and system of the state, a rule and
system which No. 80 mid follow, and
are inconsistent with the latter, which
is a general act and covers the whole
subject-matter of said special act.

No. 80 is a2 valid and presently effec-
tive and operative temporary law and
effectually, during the limited period
of 1ts operation, suspends the effeot-
iveness and operation of Hos. 110 and
115, and also suspends, during the same
per{od and by necessary implication,
such statutory provisions contzined in
said chapter on taxation as are in con-
flict with No 80,* * **.*

It ‘48 therefore the opinion of this office that mo sale

of property for the t of taxes should be or can be legally
held under Senate Bill 94 until November of 1934.

Your fourth inquiry is rather broad. It reads as follows:

“1f the first sale is in November of
1934, what about taxes five years de-
linquent January, 19341"

A portion of Section 9963b, found on page 444 of Missouri

Laws of 1933, reads as follows:

A
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“All taxes assessed or levied prioxr to
the taking effect of this act remaining
due and unpaid at the date whem such
taxes would have become delinquent as
provided in the act under which they
were assessed and levied, and which

taxes are not merged in judguent prior
to the effeotive date of this act, shall
be deemed to be delinquent under pro—-
visions of this act, and the same proceed-
ings shall be had tc enforce the payment
of such umpaid taxes, with interest,
penalty and costs, and payment enforced
and liens foreclosed under and by virtue
of the provisions of this act and the
same rights 'of redemption shall attach."

All taxes which under the law were delinquent on July 34, 1923, are

delinguent under the terms of this Act, and are subject fo 211"1ts

provisicns. There can be no doubt as ‘o this. While there appears

to be no limitation in the Act as to what delinguent taxes it ie

mnablo, S8ection 9961, H. 8. of No. was not repealed by the Act.
8 seotion resds as foilo'll

*Section 996l. LIMITATION OF e No
for recovery of taxes real

estate shall be commenced, had or maine-
tained, unless therefor shall de
commenced within five years after delin-
quency, excepting taxes now delinguent

on which may be commenced at any ‘m
within five years after this ohgtu shall
take effect, but not thereafter.

Whether or not the foregoing seotion would a to and
outlaw the 1928 taxes after January 1, 1934 depends on nature
of the procecding provided for the collection of taxes under Senate
Bill 94 and the proper construction %o be given the word "action"
as contained in Section 9981 above quoted.

Considering Senate Bill 94, we find that Jection 99653a
vides that lands and lots upon vhloh taxes are delinguent “shall
subject to sale to discharge the liem” of such taxes. Seotion

9952b provides for the publication of list of such lands and lotse
annually before the first monday of November of each year. Seection
9062¢ requires the collector to hold a sale of such lands and lots
annially, beginning on the day mentioned in such notice (the first

Monday of Hovember). Sectiom 99563 4 provides for the issuance of
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a certificate of purchase to the purchaser. &Hection 9954a pro-
vides for the time and menner of $he purchaser cbtaining posses-
sion of the land or lot bought. Section 9957 provides for the
issuance of a deed to the purchaser in case no redemption of the
land from tax sale is made. Various other sections provide for
the redemption of the property. It is to be noted that im no
gsection is smy provision made for the institution of amy "action"
or "suit® before any court of tribunal for the enforcement of the
payment of the taxes. The most that can be sald is that the course
zrmribed by Semate Blll B84 for the collection of delinquent taxss
s & "summary proce * by a county officer without the aid orx

intervention of any judieial body.

Having thie in mind, we shall consider what construction
is to be placed upon the term "action" as ueed in the above guoted

statute of limitations. Under the civil law, we find that am “action®
was associated with a right proceedsd u before a judicial tribunal,.

See Bouvier's lLaw Dictionary, Third Revision, 1 volume 1238.

“In the Institute of Justinian an
action is defined as 3“ pers ﬁeadl
in judiecio guod sibe tar ?t e right
of parsuing; in a judicial tribunal what
is due one's self); Inst. 4. 6. 1In
the Digest, however, where the signi-
fication o* the word is expressly
treated of, it ia s Actio generaliter
sumitur; vel pro ipso jure quis
habet persecquendi in judicio quod suum
est sibive debetur; vel pro hao ipsa
Larnqutxom seu juris exercito (Action
general is taken sither as that
right which each ome has of pursuing in
a8 judicial tribunal his own or what is

due him; or as the t iteelf or
;zafciu of the right); Dig. 50. 16.

Bouvier defines “"aotion” as follows:

“The formal demend of one's right from
another person, made and ineisted on in
a court of justice. In & guite common
sense, action includes all the formal
proceedings in a court of justioce
attendant upon the demand of & right
made by one person of another in such
court, including an adjudication upon
the right and its enforcement or denial
by the court.”
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Judicial definitions from each state could be supplied, by far

m ::;sm pr:po:uo:i ;:twhieh interpreted "action" as being
orcement of a with & hearing or pro-
ceeding belore s Jjudicial

The Courts of Coloradg,in comnside vhether a fore-
closure of a deed of trust was an "Action" within the meaning of
thelr statute of limitations, states as follows, in the case of
Rowe v8. Vulvane, 139, racific 1041

"(1) It is settled law in this state
that the six-year statute of limitations
does not operate as a bar to proceedings
for the foreclosure of a deed cof trust,
vhen foreclosure is made by advertisement
and sale by the trustee named in the deed
of trust, without the ald or intervention
of a court proceeding; that such proceed-
ings are not an “"action within the pro-
vision of our statute, which reads: 'The
following actions -hail be commenced withe
in six years naxt after the cause of

aoti?n shall acrue and not afterwards'® *
L ‘. J

The foreclosure of the state's tax liem is mloﬁou- to the proceed-
ing adove referred to. The ocolleetor is repired by law to conduct
the sale, and convey title to the property sold. No judicial pro-

ceedi {s contemplated or necessary to completely execute the pure

pose of the law.

In 1865 the procedure in this state for enforcing the
payment of taxes was very similar to this present law. The law of
18656 provided for a sale by the collector, of land upon which there
were taxes delincuent and unpaid. Section 116 provided that traects
not sold for want of bidders would be forfeited to the state. GSeo-
tion 117 vided for redemption of the property =old within two
yeare of sale, upon complisnce with certain conditioms. The
29th section prov{dad for the county clerk making a "sale book" in
which he was required to keep & record of the sales., later, in
1873, a law was pacssed authorizing a suis to enforce paymemt of
back taxes. Under this law, and subsequent similar laws, a suit was
brought in 1877 teo recover ‘uu delinquent since 1868. Im 1868
there was a general statute of limitations hrng “givil actions®
after five yeare of the accrual of the actiocn. e Supreme Court,
in the case of The State to the use of Rosemblatt, Collector, vs.

Herman, 70 Mo. 441, states as follows at 455:

“The statute of lmut:m - des
gti‘; 2;::'1 n&*nw oreat a
gtatute,' other tham a pemalty or
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forefeiture, which latter are barred

in three years, shall be barred in

five years after the cause of action

shall have acorued; and section 33 de-

clares that 'the tations prescribed

in this chapter shall ap:ly to actions

br t in the name of this State, or

for its benefit, in the same mamner

to actions by private parties. 'k
mpary proceedings authorized b

1
CRE £ Relshs

or the
gives an action nst the owner of

the land for the k taxes now sued for.
There was no aot of the Legislature be-
fore that authorizing any sult against
the owner, and that act c:gnuly re~
pealed the limitation in the general
statute by declaring that the action
might be brought at any time, 'before
the expiration of said fifth ycar as
well as after the expiration thereof'".

There is no es=ential distinetion, 8o far as our point is
concerned, in the term "ecivil action as used in this limitation
statute of 1585' and the term "action" as used in the instant statute
The word “"civil® denotes such actions as being distinguished from
foriminal” actions, and do not affect the application of the temm
"action” in ~ any other sense. This is made clear in the case of the
State ex rel Kochtitzky, et al. vs. Riley, et al, a decision of the
Supreme Court em bane reported at 203 Mo., 175. Judge Woodson, after
considering various definitions of "ecivil suit", etc, stated u‘ page

186 as follows:

*14 will be seen érom an examinmation of
these various definitions that the
phrases, 'civil case' and ‘civil suit’,
refer to the legal means by which the
rights and remedies of nrivate indivi-
duals are enforced or protect in con-
tradistinction to the words 'eriminal
case8,' which refer to public wrongs and
their punishment; and that the word ‘case,’




State Tax Commissioner i L August 8, 1933

when considered alone, means the facts,
or the state of futs which omsututo
the rights of the individual, or his
cause of nti which the 'proceeding,’
'action' 'ult' protects or uforoo&

And comsidering "suit”, "action" and “case", stated on page 187
as follows:

“lt might not be out of place here to
state that the authorities before cited
attach to the word 'suit' a broader and
more comprehensive meaning than is givem
to the word 'action' or ‘case,' and 1t is
some significance that the DbYroader term
is used in the change of venue statute
ivetion Tocuraing 1 Jurisciorion of
stitution regar e on o

the circuit court.

It therefore uquotuoauu{ appears that the summary proceeding _
rovided for by Senate Bill 94 is not an "action" and according-
Er i2 not within the bar of Section 9961.

Insofar as the gnonl limitation statutes are concerned,
we find them to be as fol

“Sec. 860. Perlod of uuuuu pre-
seribed-—-Civil ¢ &% can

oanly be commenc T

“Se¢. 861. What ggtions shall be com~
menced within ten years.--* * " * Fires,
ln upon“ * * % second,

s &nd on* B
ml“- n.mn for®

*Sec. 863. What within five years.” * *

e n:m all R "' ouond
3 % L. ty crut by a

statu e,° ¢ oo 3 t.h.lrd. an for tres-
pass® * * *; fourth, or taking*
""flﬂh.mmmor W RN

wSec. 883, VWhat within three years.—* * *
* First, an agtion against® * * *; second,
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“Sec. 864, VWhat within two years., * * *

* An for 1ibel* * * *. All actions
ml - ...
*Sec., 8685. No to foreclose morte

af ! N
g';:. m;;r nOtB‘-M.r 2”“00%0%!0-
e “ﬂ‘.s.. LR a "

It 1s a ent that sections 8€0, 881, 863, 863, and
864 are wue e to Senate Bill 94 for the same reason that
Section does mot darr the proceeding. It is interesting to
note that in Seection 865, pertaining to the foreclosure of deeds
of trust, the insufficiency of the use of the word "action" to
barr the foreclosure of a deed of trust by the trustee, 18 re-
cognized, and im this seetion, "action® is supplemented by the
term 'nit' and “"proceeding®. As sald section applies y to the
foreclosure of deeds of trust, it is unapplicable to a mnuu
to enioxce payment of taxes, and consequently does not the
procesding under Semate Bill 94. :

it is accordingly the opinion of this office that Sections
9961, 8680, 861, 863, 863, 864 and 865 R. 8. of Mo. 1929 do not barr
a uic of property {n Hovember, 1934 under Senate Bill 94, for 1938

delinquent taxes.
Your fifth inquiry reads as follows:

“1f suits for 1938 taxes were filed
before July 24, 18933, could colleetor
dismiss ssme in 1934 and proceed under
new law without these taxes becoming
outlawed. 9982 B."

In the event sult was br t before the effective date

of Senate Pill 94, to-wit, July “{h o the collector may, at his
e tax

option, either proceed to collect es under the law as exi
to July 24, 1933, or he may dismiss his action theretofore in-

or
mmu and proceed under the provisions of Sgnate Bill 94. This
is by dirsotion of the speeific provisions of the Act.

The pertinent parts of Sections 9962b as found on page
444 of the Nissouri Laws of 1933 read as follows:

"Provided however, that nothing herein
contained shall be construed to arffect

the t of the coumty collector to
procesd to final judgment and fore-
closure for taxes upon which suit had
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been instituted prior to the effective
date of this aet, but not ia final judg-
ment, nor %o prejudice the rights of
collection of any costs or commic-ions
attnching in such cases which were valid
under the tax law existing at the time

of institution of such suits. As to

taxes merged in jJ ent at the effect-
ive date of this the foreclosure of
the tax lien and proceedings relative
thereto shall be had under the provisions
of the law as such law existed prior to
the passage of this act, and as to the
suits for delinguent taxes inetituted

but not merged in jJ ent, at the effect
ive date of this act the collector &hall
have the right to proceed to final judg-
ment and foreelosure of the tax lien under
the provisions of the law as it existed
prior to the passage of this act, or such
collector may, in his discretion, dismiss
such suits and proceed to foreclosure of
the tax liem under the provisions of this
act, subject to the preservation of r 8
to all valid coste and commissions tha
may have already attached in such character
of suits under the law as it existed prior
to the passage of this act.*

Accordingly, as the Act particularly permites the discoe
tinuance of the suit and suthorizes the collector to proceed %o sell
the property under the Act, and as Section 9961 does not apply to the L
foreclosure proceedings as prescribed by Semate Bill 94, it is the
opinion of this office that 1928 taxes would not become outlawed

upon the dismiscal of the sult referred to, so as to preclude a
sale of the property for such taxes under said Act in November 1984.

Your sixth incuiry reads as follows:

T1f 8. B. 94 ie effective on July 34, will
the collectors have to make new delinguemt
land books. Sec. 9953."

We stated, in answering the second portion of your second
ingquiry, that this section was effective on July 24, 1933, oxo::: as
it apparently recquired the collector to duplicate the work of
county clerk respecting the delincuemt land book. As heretofore
stated, it is the opinion of this office that the collector is not
required to make up this book until between the first day of Jamuary

and July of 1934.
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Your seventh inguiry reads as follows:

“Phat fees allowed collectors ang county
clerks for making and reco delin-
guent land list. BSec. 9945 - to 45,
Sec. 9968 - 6 to 9."

The appropriate parts of these Bections read as follows:

"Se¢. 9945. When taxes are hereafter de-
linguent. * * * *that for making and re=-
cording the delinquent land ltnt‘ the col-
lector who makes such book"™ * * *shall re-
celve only ten cents per tract, city or
town lot, and the clerk for or and
authenticating such record of delin-
ment 1list of land and lots as made by the
collector shall receive five cente per
tract, eity or town lot."

"Sec. 9969. Feus and Compensation.,” * * *
To the county collector, for rmrdi: the
list of delinquent land and lots twenty-five
cents per tragt, to be taxed as costs and
colloe;ud from the party redeeming such
tract.

By comparing these two sections with the two sections amended, we
find them to be the same except that the collector now receives
these fees, whereas the oclerk received them in the past$. Fortions
of these sections, as contained in the 1829 Revision read as follows!

"Sec. 9945. Vhen taxes are hercafter de=
linguent.~=* * * *that for making the same
into the 'back tax book', the c¢lerk or
other officer who makes such book shall
receive onlz ten cents per tract, city or
town lot.”* 9.0

YSew. 9969. Fees and Compensation.—-* *
' * * To the county clerk, for making the
'back tax book'!, twenty-five cents per
tract, to be taxed as cost and collected
Ergn'{ho party redeeming such tract.” *

Under these sections, the clerk received twenty-five cents per tract
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on taxes delinquent for the firet time for making the back

tax book, and ten cemnts per tract for transferring the taxes re-
maining unpaid at the end of the year, to the "consolidated dack
tax book®. It appears that the only logical interpretation that
can be placed upon these amended statutes is that the collector

ie entitled to twenty-five cents for placing each tremot which
taxes are delinquent for the first time, in the original 1ist of
lands and lots nnumg delinguent and unpald, and to ten cents
per tract for the transferring such of the tracts as remain de-
linquent and unpaid to the “back tax book"™. By reuson of the last
clause of Sechion 9945 as amended, the clerk is entitled to five
cents per tract, for oe-pu-iz'ni authenticating the delincuent list
of land and lots as made by collector. Such is the opinion of

this office.
Your eighth inmuiry reads as follows:

"At vhat exact date or time do taxes
become levied and assessed as to the
collector's duty to certify. Bec. 9963 B,

BmT."

The following portions .f the section are pertinent to
this inguiry:

"Sec. 9963b. MANNER OF COLLECTING IN-
SURARCE ON PROPERTY=-WHO SHALL RECEIVE
SANE--FORM. In the event of the des-
truction by fire, windstors or tormado
of any permanent buil ¢ » & % situate
upon any land* * * *which*® * * *at the
time of destruction were situate upon any
land® * * *againet which taxes were them
levied and assessed, and was so situate
at the time of such levy and assessment,
the lien of such taxes shall attach to and
follow any insurance that may be upon said
property at the time of its destruction* *
* *oprovided however, if in the opinion of
the county collector the destruction of
such building* * * ®*will not prciudloe
the collection of such taxes® * * *the
county collector shall be authorized in
writing,® * * *to waive and* * * “release
the lien by this section given. * * * *
Theas ured*® * * * ghall file with such

a statement from the collector* *
* *iawriting,* * * * that there are no

taxes against said building*® * * * or
that taxes exist against the same and the
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amount and description thereof
vhother or not such lien is nlvo, ®

Taxes levied and assessed have at all times been l un
upon the real estate taxed. 7To further segure these taxes
insurance upon the improvements on the land was made nnn‘lo to
this lien. A study of the foregoing section leads us to believe
that no new lien was created, but the liem heretofore ennug
real estate is s mmod to the insurance. The phrase
lien of such taxes 1 attach to and follow" does mot emmhto
a new and separate liem on the insurance, as distinet from the liem
on the real estate, but refers to one lien upon the real estate and

insurance.

"hile we have not onrlookod thc olmo that states that
the insurer shall pay the taxes, levied and assessed,
it is our opinion that the lien uta&od to moﬁ insurance is the
lien as exists upon the land, i.ej~ for taxes levied and assessed,
whether due or not. It is poul.b e that under these circumastances,
the collector could not state the amount of such taxes. In this
event, he conld only state such taxes had been levied and assessed,
but the exact smount thereof was undertermined.

It 12 the opinion of this office that whatever lien existe
upon the land for the payment of taxes, is by the terms of Senate
Bill 94 extended to the insurance in the event of a *destruction®

oomln! under the circumstances provided for in section 9963b, and
the statement required of the eolloetor should cover all such eg,

Your ninth inquiry reads as follows:

*“Can City Collectors sell lands for de-
lincuent taxes or do they have to certify

d.li:sﬂt llldl tg county collector

Section £963¢c, as found on page 448, Missouri Laws of 1933,
is as follows:

*S5ec. 99630. ACT BSHALL APPLY TO COUNTIES
ARD CITIES AND OXRTAIN OFFICERS ==In all
counties that have adopted or may hereafter
adopt township organization, wherever the
word 'nnoetor' is used in this act, as

to such counties such designation shall be
construed to mean *treasurer and ex-offico
collector,' or in Section 9962 may be town-
ship collector. Where applicable the nrd
'county' as used in this act shall be

SaTT%e coRstruea Torly clerk oF ey




State Tax Commiseioner -2 August 8, 1933

proper officer.'”

It would at firet appear that the intent was to establish one gen-
eral system to be used in the collection of all delincuent taxes
vhether state, county, city, tomship, mmicipal or othervise. he

sage of Senate Bill 96, amending Section 9870, might further
ndicate this to be the intention. BSection 9970, as amended, is
found on page 451, Hissouri lLaws of 1833, and is as follows:

*Sec. 9970, OOLLECTOR SHALL RECEIPT FOR
DELINQUENT TAXES.-=The collectors of all
cities and incorporated towns having suthor=-
ity to levy and collect taxes under their
respective charters or suoder law of
this state shall, on or »efore the first
lMonday in March, ammually, return to the
county collector a list of lands and lots
on ch the taxes or special assessment
levied by such city or incorporated town
remain due and uwmpaid. The county col-
lector shall receipt for the te

- amount of such del taxes, ch re-
ceipt shall bes held by the treasurer of
the city or town, and shall stand as evi-
dence of indebetedness upon the part of
the county collector and his bondsmen to
such city or town, until settlement in
full has been made by payment of sald
treasurer or his sucoessor of all taxes
thus receipted for, or by a return of
such part as is uncollectible.”

The only change made was to change the date of "the first day of Nay"
to "the first Monday of Maroch". The sections are identical except
for this change. This was made to conform to the provisions of Senate

Bill 94 respecting the mﬁ of the list of delinguemt lands by the
collector; Seection 9953 providing the collector shall make such list,

'1no1ndh§ therein the delincuemt taxes
of all cities and incorporated towns

h authority to levy and colleot
taxes under thelr ive charters
or under any law of this state returned
delinquent to the emtz collector,
separately stated, * * * *.°

It must be kept in mind, that Senate Bill 94 amended only
Chapter 59, and did mot purport to amend or repeal any other Chapter.
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amu-mmumawumm ﬂn
seven new seotions emacted. No mention, moﬂlyochdlm

made in the Aot of the statutes which particularly bo e
collection ofddmuty u-otobormuonp-
ter 38, entitled *Municipal Corporations®. Section 6206 of

ter 3. ides for a summary proceeding to collect .q
taxes due Cities o:mumcnu duchwomprucrhla
m.ormpm:aaamtm and in general, mudu
for a system of tax collection similar to tht nﬂdul for col=-
leotion of etate and county tazes Ly Senmate Bill 94. Seotion 6605
et seq. of Chapter 38 provides for the method of collecting deline
ent taxes due Cities of the Second Class. The seoctions provide
or suit being brought by the Cit n in the name of the City
to enforce the gemeral and th penalties and costs.
These sections contain a complete Mo, separate and distinet
from that referred to, both before and after the of Semate
B111 94, in Chapter 59. BSection 6780 et seq. of Chapter 38 provide

for tlu-ﬂhodot collecting delinquent tazes due Cities of the
Third Class. Portions of Sections 6780 snd 6781 are as follows:

"Sec. 6780. DELINQUENT TAXES--LIEN FOR
TAXiS ,~="* * * *The enforcement of all
taxes authorized by this article shall
be made in the same manner and under the
same rules and regulations as are or may
be provided by law for the collection and
enforcement of the payment of state and
county taxes, inol the seisure and
u).oofgaodllulohtm both before
mmormatm-m1mm
quent: Provid that all suits for the
collection of city taxzes shall be

in the name of the state, at the relation
ndtothemorthoﬁyoonm‘

*Sec. G781. COLLECTOR; IUTIES OF==DELIN-
QUENT TAXES, ETC.~" * " *The city council
mummmmmm
list and the personal delinquent list to
umumm who
shall be shall
Rxoceed to mm—. same
mumﬂnmrwﬁtzu

the collection of city tame shall be
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¢t in th name of the state, at
the reiation and to the use of the city
collector.”
Section 6095 et seq. of Chapt z:oﬁda for the method
of collecting delinquent taxes m o clase. The

mroprhio portions of Hections W and 6996 m identical with

of sections 6780 and 6781 above quoted, insofar as e
issue tml.m here is concerned. Sections 71« Qt nq. of Chapter
38 provide for the method of collect delinquent taxes due Towns
and Villages. Fortions of Section 7109 are as follows:

"Sec. 7109. ASSESBMENT AND COLLECTION OF
REVENUES e * * * *§i¢ ghall te the duty of
the board of trustees to require the col-
loetar‘ annually, to make out and return,

. a list of daumt taxes remaine
ing due and uncollected on the first day

of January of each year, to be known as
the Mitaguemt 2180, I} skall be the duty
of the board of trustees, * * * “carefully
$o examine the same,* * * *and shall * * *
cause said danmpen'l 1ist * * * *wpith dills
therefor, to be placed in the hends of the
county collector, who shall give a receipt
therefor and mnd to ocollect the taxes due
thereon, in manner and with the same
effect 2s delingquent taxes for mtc and
county purposes are collected.® * * *.*

The issue at hand is, which of the foregoeing classes are
affected by Senate Bill 94 and to what extent.

It is clear that Article 2, of Chapter 38 to
Oities of the First Class, and Article 3 of Chapter 38 '
to Cities of the Seoond Class, each preseride & ote system or
procedure for the collectionof dlnnqnu‘i taxes. e systems are
provided especially %o apply to the particular class of city affecte
ed. The systems so provided are not repealed and apparently were
not within the purview of the legislative intent at the time Senate
Bill 94 was placed on the Statute Books. To apply Senate Bill 94
t0o delinguent taxes due Cities of the First and Second Class would
be to invite confusion and uncertainty, as there would them be two
methods by which such taxes might be onforcod

It is our opinion that by the common rules of construo= Z

tion Senate Bill 94 cannot be applied to delinguent taxes due to
Cities of the First and Second Classes.
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We shall consider taxes due Oities of the Third and Fourth

Classes together, as the statutes rex:cu them are of the same
egal effect. We call attention to wor of Sections 6781
aining to Third Claes Cities) and 6996 (pertaining to Fourth

et
af:.. Cities) 1929 Revision, each of which provides that

"the land and lot delinguent list (is
to be returned to the )
S ee shall p

same, in same manner

same I 4 as ey t“‘.
o Jan Tor she sesithiss o '

T 0o et et poroema
taxes fop siats snd Sounty Zurnoees.

hdumtwmnm City Collectors in the past enforced
the of taxes mtronu::m pre=
seri J er 59 for collection of State sz;m. HoW=
ever sui

County Collector, and by virtue of Sections 6781 and 6996,
case and not by virtue of any Section of Chapter 589 -
elu 29970 ore quoted. mommmmm&
these sections (8781 and 6996) m.mmappnmx.uax
delinquent taxes, rather than section 9970, or amy o

Article ® or 10 of Chapter 59.

Section 1604 of the Revised Statutes of 1889 pertained t';o
was

the collection of taxes in Cities of the Fourth Class. This
sor of Section 69968 of the 1929 Revision. Section 7672 of

1880 Revision pretained to City and Town delinquent taxes, and
. was the spor of Section S970, Revised Statutes of 1929. The
City of was a City of the Fourth COlass at the time in question.

In the case of City of Aurora ex rel Williams, Collector, wvs. Lindsay,
ion was raised as to whether the suit should

1468 Mo, 508, the quest
be brought By the County Collsctor under Section 7872 or by the City
Collector under Section 16804, 1889 Revision. The Court stated as

follows: 1. ¢. 518.

"The tax sult was t under the pro-
visions of section Revised Statutes
of Missouri 1889, and it is olaimed by the
parties to the motion that it should have
been brought under section 7672 et seq.
Revised Statutes 1889, that section 1604
is a mere contimuation in 1889 of the laws
of 1881 (Acts 1881, p. 58) and that the
act of 1881 was repealed, by implication
by the Aot of 1883 (Acts 1883, p. 150),
and that the Aet of 1883 is now section
7672 et seq. of the Revised Statutes of
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1889.
On the other hand it is claimed that
section 1604 is an act mn

by the 35%h General Assembd :
h"'nhz“:: sm:m_ the Act ot m.
speci n its nature repeals
implication, eting prov{sl.m
of the Aect of mas m its requirements
mst be observed n colleoting taxes due
cities of the fourth class.

An examination of the history of section
1604! as 1t ears in the Revised Statutes
A c&lr “-;:mn m.tg. 1;’[6& part

a8 r P as a

of the aot revi the cities tma!
willages law of this State, ti the ex-
ception that in the last mtm of the
section the revisers have substituted the
word 'article' for the word ‘chapter' as

it is in the original bill.

It is therefore the law now, and its pro=-
visions muet be followed, rather than
those of the Act of 1883 (being now
seotion 7672 et seq.) in actions for the
collection of taxes due cities of the
fourth class."

This position was affirmed in the case of Gtate ex ul Duble, Col-
lector of the City of Princeton ve. Lewis, 266 Mo. 131 m suit
was brought to collect delinguemt City tuu. and in vﬁt

Faris stated at page 132:

s = * 0 Ye ee with learned coumsel
® = & ®that the statute now in foroe re-
quires these suits to be brought in the
name of the State of Hissouri at the
relation and to the use of the C

% m‘(::: ﬁa:hﬁ.c%f 1909)3

Section 9348, R. 5. of 1909 is identical with Section 6995, R. 8, 1829.

In the case of The State ex rel Bauwer, Collector of the
City of Jefferson vs. Edwards, 182 Mo. 660, the 'Supreme Court apnlied
the same construction to Cities of the Third Class. On page
Judge Gamntt qpotes what is now a portiom of Section 6781, 19329 Re-
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vision, and states that by reason of sald seection

“The City Collector® * * *is fully
empowsred 'in the same mamner' to
certify the back tax bills for delin-
quent ci tnx e and his certificate is
prima MMtthntthohuljm
lad correct. *

eas

e also l}.:;n the application to city deli

The foregoing
the law relating to delinguemt

mum u Inndo
and County taxes

As the enforcement Iryluuumlqu-rldmﬂu
.rto Bill 94, the method of collect taxes due Cities
Third and Fourth Classes must fclwthpmmmnu
for the collection of HState and County taxes; to-wit rocedure
provided for in Semate Bill 94. This by reason of tﬁo ione of
seotions 6780 and 6996 which provide for the enf of taxes

'hthenumudndumt-.

e Fl o r%r the wﬂm’a

t - of state: axd
county taxes, . .

It is therefore the opinion of the office that Semate Bill
94 is applicable %o Cities of the Third amd Fourth Ulasses insofar
as it presoribes the method and manner of the colleotiom and en~
forcement of the payment of the taxes, but any prooceecdings had re-
lat thereto are to be conducted by m city collector consistent
with requirements of Articles 4 and 5 of znnptn 38, 1929 Re-

vision.

We shall lastly consider the collection of delinquent
taxu due Towns and Villages. reason of Section Y108, heretofore
er officers of town or vi mroqurodto
s Bio Gl tatacus 1506 Tn $he Dands of She Gellovtar, Ghe ahaif

"proceed to collect the taxes due there-
on. in like mamner and with same effect,

as delinquent taxes for state and county
purposes are collected.”

As to such taxes, the collector is to proceed to collect as though
they were mmmtom He is to do 2ll things necessary
to effect the collection of the taxes. Under such circumstances he

should procecd to sell the property as required by Senate Bill 94
for such taxes.

It is,therefore, the opinion of this office that delin-
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ent taxes due Towns and Vi are to be collected by the
3:-‘:7 Collector under the p sion of Senate Bill 94,

Your tenth interrogatory reads as follows?

*Is it mandatory that the collector

sell all real estate delinguent
year, or could he allow several m

taxee and penalties to acoumulate be=-
fore umrfuug the real estate for

sale."

We shall first consider the statutory provisions this
lem. Section 92962, which we have already quoted, des for
of lands upon which taxes resain nt

.M1 of a list

and unpaid. This list is %o include all y upon which State
Itdfﬂ:;l‘b’ taxes are delinquent. Seoction provides in part
as follows?

"Sec. 9953a. LANDE AND IOTS SUBJECT TO
SALE~=VWHEN. on which

taxes are to " .ﬁll:i:.gl. ?::

vided tortath“utonthe nmnm
of November of each year, * * * ¢,

Section 99653b provides in part as follows?

"Sec. 9952b, SHALL PUBLISE LIST OF DE-
LIBQUENT LANDS=—wZXPENSE.-=The ME oool;

lector shall cause a yofgﬂ
2.11:«.-:1“&-“4 to

n some To gugh list
shall be att uduuhmu

utod and lished a notice that
M and lots as may h’

ctlutuu. inter-
ntaadnhnu-huhmboduothorm
at the time ornuuu be sold at pub-
lic auction at the court house door of
such county tluﬂnlmnlov-
dhunm‘lur ¢ o

Seotion $853¢ provides in part as follows:

"Se0. 9953¢. PERIOD OF SALE--NANNER OF
BIDS ,~=0n the day mentioned in the notice,
the county cdllector shall commence the
sale of such and shall continue* *

%11 so of each parcel assessed
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« = » *ghall be sold as will pay the
:n::.!.}ntu'eﬂ and charges thereon *

From the foregoing excerpts, it is plain that the list
the collector, including each and every tract upon whi tuur:-,
main de and d, is required to be published in the
notice of sale, mu to state thnt 80 much of *
y’ﬁ Mlhuldum and that on the of
collector "shall commence the e of .‘F t
ht in the procedure is the colleector given etion
what 1m-m1h-ou. The oalhu-punfro-ahn
the event lands are offered for sale is received suf-
ficient to pay the tu, Mﬁunﬁw Sections 9953 and

9953a). But they must be gubjected to sale

This conclusion 48 irresistible vhen we consider the
ob m of Senate Bill 94. Prl.—!ur, it is expected to effect

payment of taxes, thus assuring the anmual income neo-
lwpoﬂthomu-t Secondarily, it is to ease the
!‘ taxpayer. *o permit taxes to
tormmuymn t a sale of the would
defeat both es. The state and the counties would no better
off than wmder former system of permitting taxzes to acoumulate
five yecars, them instituting a suit that was ttd to in
court for n additional As to the tnrqn
locnn on the tax at l— %111 sold notlon 9952 m
er is unly to ptz the interest ded
o I 1 BertiTiaee of 8. ection 9953d, page 453 Law

f
of 1933, part of which is as follml

*Such certificate of purchase shall also
recite® * * *the rate of interest that

such certificate of purchase un bear,

which rate of imterest ghall m

the sym of ten pmut
It is %o be eoted that the rate of interest these uruﬁutu
will actually will be far less than the maximum ut:‘.

saving the delingquent taxpayer a substantial portion of
muwmwmoifmmoo!thm'm“hydal-
ber of years and pemalties acorued at the rate of 10% per anmum.

- tlt 1:’. m:o:laro tﬁ of this gﬂoo that it is
mandatory y of each co sale year
&ll) proper$y upon which taxes mmnﬂ#
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¥We have not overlooked the fact that Suttnﬂsa:.za-
vides all such land "shall be to sale"
of "shall be sold" each year, mthtuﬂuofﬂuu-
mormmtm.mm;mmbuumn—
ceived, the wording as found in Section 9952a is as mandatory as

mﬂﬂih L
Your eleventh interrogatory is as follows:

*Would the enactment S. B. 94 and H. B.
44 give the collectors the option of

pmoeua to the ocollection of taxes
under either bAl1LTY

wrmﬁm nhnn-htodmvtmutoﬂt

crrntt be given House h 44. on is that no optiomn

is given, or was utculod to be given, te collector to proceed

under lﬂn Bill 44 after the ective date of Senate Bill 94.

This conclusion is further supported the fagt that Section 9953,
roviding the manner in which suit be institut against m
t shall be instituted, the form of the petition, the form of certi-

fication and proof and the mamner of service; Section 8854

v!.u.nc for the employment of an abstractor and his duties; Mta

for the tion of the abstractor; suucn 9956,
rov! for the form of the judgment, if the defendant,

tla uumcott ial ulrcfutund e lien of the H

Section 9967 that suits are to be tried at the re term;

and Section pm“l.n.tnthomot:ulootthpmom
thnt the aluru’t shall execute a deed thereto and the

charagter of such deed; hnnmbouwwtlmomn“.

and nothing emacted in thelr place consistant with a collection of

the taxes by suit. The one section contained in House Bill 44 is
but the orank to the car, and emtirely useless by itself, except as

hereinbefore stated.
Your twelfth inquiry is as follows:

"Would Section 9961 which has not beem
repealed give collectors authority teo
enter sult for back taxes?®

Section 9961, which has heretofore been considered care-
fully in mespect to your fifth inquiry, could not be considered in
any respect as thooouoe'lortomunntorm
taxes. It is r a statute of limitation, withdrawing a remedy,
not granting one. This section provides no procedure for the col-
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leotion of taxes. It provides for a defemse for the taxpayer, not
a cause of agotion for the collector. .

It 18 our opinien that Section 9961 cam in no way be
construed o authorize the entry of a suit for back taxes.

Your thirteenth inquiry is as follows:

"Are Brb;o Bills 110-115 chng.: or
subsequent zﬂﬂ &p-
proval of Senate Bill 941"

We quote Section 9975¢ from Semate Bill 110 and Section
9975b from Semate Bill 115, as found on pages 451 and 452, Missourd
Laws of 18933, before procecding with this question.

"Sec. 9975¢. MAY PAY TAXES IN INSTALL-
MENTS .~In all citiee in this Btate whioch
ncn huvc or which may hereafter have
Atants or more, all gemeral
tuu for school and city o8 that

are delinquent for t

years, mbopddh&loorumm:
mt-ofnlu-tmnu

such tax prior %o J attho
fige smoumt ot 1 te slur'et inderoet

per year, from the e o enoy .
Out of such interest shall be deducted
lulmlreuudoommmm
of such interest shall be paid to the

School Board or 0“{ It the ton lﬂ
costs shall e he int

St 86 B | aumum-&u
amount of fees and costs, wtthmt lﬁ-

ditional interest for pemalty. The collech
or shall issue tqonry receipts for part-
ial payments made.

"Sec. 9975b. MAY PAY DELINQUENT TAXES IN
INSTALLMENTS .~=In Cities that now have or
which may hereafter have 700,000 inhabitants
or more, all delinguent g.cnl taxes ru
School ul City for the

and thereafter may paid in tho{ o:
installments of n.t least five por
cemt. of such tax with int on the
amount paid, at thomoo:rZISoflipu
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month faom the date of deli
ithout Soy néditiennl foes Jor ool

lection or attorney's charges. The
Sollector shall issue temporary receipts
for partial payments made.”

The foregoing statutes are not as explicit as they could
have been, in stating that "taxes" were meant to be included in /
*taxes for school city purposes®. However, after careful come .
sideration, we have arrived at the conclusion thet Semate Bills
110 and 116 apply only to gemeral city taxes for school and ity
purposes. The rouov{ng sentence from Seotion 9975¢c was one of
the fagctors considered:

"Out of such interest shall be de~
ducted all 1 fees and costs, and
the balance of such intersst shall de

paid to the gghool board ox gity.®

The "school board® referred o is unquestionably the
8chool Board of the City of Saint Louis. Buch & term does not
properly designate the state school fund, but is indicative of
the r ent of citly taxes collected for sehool purposes. Senate
Bills 110 and 115 are companion Acts., The firet refers to taxes
for 1931 and prior years, the second refers to taxes for 1973 and
subsequent ycars. same purpose resulted in the passage of both
bills. In each bill the olasses of taxes referred to are described
in identical language. Any phrase in oneset identifying the taxes
referred to in that act controls the comnstruction to be placed upon
the same term im the othar. :

To construe "taxes for school®™ * * "purposes® %o include
state and county taxes levied for school pu es8 would be to raise
a serious constitutional guestion. Section 3 of Article 10 of the
¥issourl Constitution provides:

*All taxes shall be levied and gol~
lected by gemexal laws."

Subdivision 33 of Section 53 of Article 4 of the Hissouri
Constitution provides:

*In all other ocases where a general
law can be made licable, no local
or special law 1 be enacted;"

State and county taxes must be collected by geperal laws.
To apply these two Bills the state and county taxes delinque
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in the Oity of Saint Louis would be to collect these taxes by a
special, not a general law. An inequality between taxpayers ia
Saint I-ouh Oity and in the counties of the state would be evi-
dent. There ¢an be mo question but that the general law (smto £
Bill 94 u cable tc the ddﬂut state and

levied Louis City. construction
aunmnoumto htcndccultymntum

poses would confliet with both the quoted sections of the ﬂmtl-
tution of this State.

Having congluded that Senate nnn 110 and 115 g only
tuu for school and eity purposes, ned,
u eonsider your zinth inquiry, that Scnltc nu a- inap-
plicable to ecity except a8 there stated, it is the opinion
of this otnoo tht n{d Bills are not changed or amended by the

subsequent passage of Sgmate Bill 94.
Your fourteenth inguiry is as follows:

"What effect does subsequent approval of
Semate Bill 80 have on interest and pen-
alties provided for in Semate Bill 941"

In considering your third inquiry, we stated the effect
thay s %o e rivem Gamsee BI11 80 and tne Sxiemt o which it
es Senate . e e A 0
the case of State ex rel vs. s Supra 1. ¢. 756:

“No. 80 is a valid and presently effect-

ln uul operative ¢ law and effect-
during the u-ft od of its

op-nhea suspends the effectiveness and
epmtiu'o:r Fos. 110 and 115, and also
during the same od and by

services rendered and to be rndorod dur:

said %&m«m to back or delinqu
es or collection thereof."

Senate Bill 80 is the latter of the two. The penalties and
interest prescribed by Semate Bill 94 are not differemt in
prineipal from those assessed under the statutes repealed by
said Bill. There is no evidence of any legislative interest
to exclude such penalties from the operation of Sgpnate Bill

g
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80. It is the of this office that the interest and pen-
altles provided for in this Aot are subject to and are to be col-
lected only in sccordance with the terms of Semate Bill 80, se

long as the same is operative.

Having answered your inquiries to bhe best of our ability,
we n-xnuny direct your attention to Section 9960d of the Act,
whieh part provides:

"Sec. 9960. TAX COMMISSION TO PRESCRIBE
FORMS ,~~The state tax commisaion* * * *
shall, with the advice of the attorney
general, deolide all guestions that may
arise in reference to the true construc-
tion or interpretation of this act, or
any part thereof, with referemce to the
povers and duties of county or township
tax officers, and such decision shall
have force and effeot until modified
or anmulled by the judgment or decree of
a court of compet jurisdiction.”

The Ocumission is authorized to decide questions of con=

struction and interpretation of the Aet with reference to the
and duties of the tax officers. decision mmde by the J‘.uﬁ

in accordance with the foregoling o on shall be considered as
having been made "with the advise of the Attorney Cenerai®. We
trust that the foregoing may be of assistance to you. ,

Respectfully submitted.

HARRY G. WALTNER, Jr.
Assistant Attormey General




