CITIES OF THE THIRD CLASS8: Must 1ssue Sewage Disposal Bonds u:idu
Section 7376

September ‘4, 1933 ,///’ );55;5”
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Hon. Hugh ¥iller,
State Engineer

705 Mozket Otreet
gt.Louis, NMissouri

ot t

Dear Mr. Miller:

Your request for an opinion of this office respeoting
the power of a eity of the third class to-wit, the City of
Aurora, Missouri, to iesue bonds for the oon&rmtion of a
Digposal Plant has been received. Your request reading as
follows?

"The City of Aurors has made application
for a loan of $25,000, including a grant
of $6,800, fur the construction of a
Sewage Disposal Plant.

The Advisory Beard, upon considering thie

fication, has suggeetod that the matter
of bond security be placed before you for
your opinion., The City cites Seotion 7276
Revised Statutes of Micsouri, 19528, as its
authority to construet a disposal plant and
its cbligation to pay for 1t. It them cites
Section 6788 Revised Statutes of Wiesouri
1928, as its asuthority for incurring = debt
of 56%: of 4ite fiscal yearly revemue, offering
a general obligation bond therefor for a
one~-year period, and at the expiration of
that year propose to issue obligation bonds
over a period of ten years,

In this particuler case, Seetion 7278
apparently gives the authority and euwpowers
the Couneil to construet the disposal plant,
This may or may not be interpreted to imply
the inourring of a debt therefor. This

being 2 public health measure, may be
sufficient legsl grounds for the City to
incur the debt and pay for it under the
above mentioned Section 6758, The purpose
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of the City of Aurora foliowing this
procedure, is to save any additional
taxation on the eitizens.

Tae financial strucwure of the City
is sufficient to borrow money under
this procedure, but an opinion from
you 1s desired as to whether the first
year bond and the funding bonds are
legally safe as security.”

¥e shall not direectly deal with your inguiry as made
for the reason that it is the opinion of this office that there
is no authority in the City of Aurora to issue its
obligation bond for one year period under Section for the
loan referred to in your inquiry.

Section 12 of Article 10 of the Constitution of Missouri
l1imits the power of any city to incur indebtedness. Portions of
said seotion reading as followss

*gRC. 13, MUNICIFAL INDEBTEDNESS, INIT
OF=«=HOW INCREASED--EXCEPTIONS AS TO
CEATAIN CITIES,~-lo county, city, townm,
townehip, school district or other
political corporation or subdivision of
the ftate shall be allowed to bedome
indebted in any manner or for =ny purpose
to an amount exceeding in any year the
income and revenue provided for such year,
without the consent of two-thirds of the
voters thereof voting on sueh projosition,
at an election to be held for that pur-
m.“ﬁ & = &0

By reason of the foregoing prohibition, the City of
Aurora is prohibited from incurring any indebtedness in excess of
one years revenue without an affirmative vote of two-thirde
of the voters.

Seection 6768 R. &, Mo. 1929, provides for the issuance
of bonds by the Mayor and Council up to 507 of the current revenue.
This section reads 28 follows:

“The council shall have the power to
levy, annually, taxes upon all taxable
property within the eity, in additiom
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to other taxes, and in sufficient amount

for the purpeose of paying the interest and
coupons a2 Shey become due on all bonds

aow lesued and cutstanding, and sueh taxes
shall be collected in the same nenner and
tiae as other tazes. The mayor and council
shall alsc have the power, by ordinance, to
issue bonds, paysble in one year, %o an
asount not exeeeding half the current
revenue for the fiscal year, and also to
fesue bonds in renewal of other bonds of the
clity maturing for the recuisite amount, and
which the city has no fund to pay: Provided,
however, that such reneval bonds shall not
bear any greater rate of inder:st tham did
the origimal bonds, and shall not run for a
ionger time than ten ysars, The mayor and
council shall slso have power by orxdinance
tc issue bonds for the purpese of fu

the floating indebtedness of the clty exist-
ing =t the time of ite incorpor:ztiom 2o =
city of the third class: Provided, however,
that sueh bonds shall not draw any greater
rate of interest than six ceant

annum, poysble semi-zmnually, and shall

not run for =z longer time than ten yeare,®

In view of the comnstitutionsl provision hereinbefore
referred to, this siatute could not possibly be construed to
suthorize tﬁa City of Aurora to incur an indebtedness of 1507 of
its current revenue. It 18 our opinion that this seotion aimply
pernite the clty to anticipate up to 50 of ita current rocvenue
and does not attempt to authorize the incurring of a bonded
intcbtedness by the Hayor and Couneil without a vote of two~
tiirds of the voters of the eity. Our position is confirmed by
the remarks of Graves in the case of Umion Trust and
Sa g Bonk vs. City of Sedalia, a decicion of the Oupreme Court
reported at 354 S5, ¥, 28. In this caese some 215,000,700 im
bonds w:e issued under the authority of an ordinance passed,
repregenting eaid bonds to be less than 507 of the current revemue,
The Court on page 31 made this statenment!

- ®"this 1 the original lew which olties
of the third class were authorized to anti-
eipate and use their annual revenue in
advance of its actual cclleetion, by the
issusnce of current revenue bonds. They
were referring to Scetion 70 of the iet
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of the 37th General Assembly now Section
6788 R, S. Mo, 1939.*

It would seem thzat the instent case is similar to that
of Book vs, Earl, 87 Mo, 346. In this case Holt County contracted
for the r r and remodeling of their court house at an e
of 26800,00, There annual revenue is 28,000, rowever, all of
saild 328,000 was appropriated to the pmger,road und bridgo county
officer, jury =nd contingeant fund, snd while the %9800, in {t-
self waz not in emeess of the curremt revenue, the total indebt-
edness incurred was §9600 over the ocurreat revemue. The Court
mioined the paynent of the warrants to the coatractor for the
building of the court house and stated at page 353:

*"If building three new additioma to the
court house and remodeling the same were,
in their opini no dful and expedient,
the question as vhether or not a

debt amounting to mearly tem thousand -
dollars in excess of zll the revenue 1t
was possible to raise to meet the ordin-
ary and current expenses of the coum

aig damt dym i e e el
) as r r
sutmﬁm h cle 10) of the

Constitution,®

low in considering Jeotion 7378 R, 8. uo, 1228, 1t 1s
our opinion that it is under this seotion th:t the legislature
intended the irprovements contemplated im your 1 should
be gu:{t&om for and pald for. Portions of this ssction reads
a8 follows?

"850,7376. AUTHORIZED AND EMPOWRRED TO
PROVIDE MIANS TO PROTECT PUBLIC HEALTH, ==
In addition %o all powaers mow possessed
by cities of the second, third andfourth
asses ia this state for the protection
of the public health, cach city of the***
third, or fourth class of this state is
nereby suthorized and wered **0e
to acqguire by any of such meane = ‘uri-
fieation plant or plants or cewage dis-
posal plant for the ification of all
sewage accumulating in such cities. Such
ssssgewage disposal plant, may be aoquired
by =uech citiesz with funde deérived from
the issue and sale of bonde in the manner
provided by law for the issue and sale
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of bonds for other publie purposes;

or such may enter into contract for
the construection or purchase of such
*e#nedigposal plant to be paild for out
of the general revenues of such cities
in asnnual installmentsi®*®se*®

In this section the Legislature has specifically pro-
vided for the issucnce of bonds for the purchase or construction
of sewage disposal plants, and having direetly and specifically
legislated on the subject we feel that that in itself should be

ficient to bar the use of such = general seetion as Sectiomn
6788. We note the contention that the disposzl plant may be
considered as & public health measure and of such a nature as
to constitute a demand upon the curreat revenues of the city
for payment. However, we feel that the Legislature has
specifically incdiczted the manner in which this improvement is
to be made and having dome so0 the law should dbe followed. The
Legislature of course is clearly within its power fo dis-
tinguish between these expenditures as stated im the case of
Water Works Company vs. Carterville, 153 lo. 1282

"++**7¢t has been held in some courts of
great ability that the supply of water
i{s itself an item of current expenditure
essential to the welfare of the munici-
pality, but it was clearly within the
province of the Legislature to distinguish
also between these ordinary expenses,
and prefer those for the support of the
police and salarics of the necessary
officers to enforce the powers comnferred
for the benefit of the State.****?

We therefore are of the opinion that the Federal

Government to be secure should require that this Disposal
Plant be contracted for under the provisions of Secetion 7276

R. S. Mo. 1929,
Respectfully submitted,

HARRY G. WALTNER, JR.
Aesistant Attorney General.
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