kaATIOH: Construction of the word "destruction® as uscd in

Section 9963b, p. 448, Laws of Missouri 1933,

™

\'t

November 22, 1933

"

Hon. P, B. NecHaney
Coumnsel Insursnce Department
Jefferson City, Wissouri

¥y Dear ur. McHsney!

e acknowl e receipt of your recent requ st for
an opinion of thie office upon the folloving matter:

*"In the ccurse of our duties we bave been
reqguested to rule on the construetion of
3ection 9963b Revisec Statutes of 1v239,

as amended in 1933 (see laws of ¥is:ouri,
1:-32, page 448) with reference to the mean~
izg of the vord *destruction' #s used in
sald seotion.

It aprears to be the opinion of some legal
experts that snld decticn applies oaly

rhen ‘here has been a total deatruetion of
the premises referrcd to in =aid Seeotion

by fire, windstorm or tormado, Other legel
experis coantend that eaid Seection applies
to small claims for loss or ‘amage to
buildings, regardles: &s to whether the
building was totally destroyed or not,

#e therefore, would like your opimnicn as
to the meaning of the word tdestruction'
with reference as to whether it me=ns a
prrtial or total destruction, or asny other
weaning which you care to atiribute to the
word as it is used in suld Seotion of the
statutes, "

We shall first refer tc the pertinent p:rts of Section

2963b as found on page 445, Lawse of lisscuri 1833, w ich reads
as followss
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*In the event of the destruetion by fire, vind-
storm or tormade of any persanent buildiangs® * *
situsate upon any land * * *which * * "at the
time of destruction were situsnte upon any land

*» *spgainst wvhionh taxes were then levied and
asscssed and was so siturte =t the time of such
levy snd asses-ment, the liem of such taxes shall
attach o and follow =ay insurance that may be
upon said property at the time of its destruetion,
* + sprovided however, if in the ovinion of the
county collector the destruetion of such building

* *will not prejudice the cvllection of such
taxes," * "the county colleotor shall be authorized
in writi * *to waive and relvase the lien by
this section given,* * *the assured* * *making
claim for loss* * *shall file with such company
s statement from the ccllector* * “in writlni
¢ ¢ *that there are nc taxes against ssild bu idp
inge' * *or that taxes exist aguinst the same and
the amcunt :nd deseription thereof, and whether
or mot such lien is walved: * **

1.
DEFIRITIONS OF * DESTRUCTION.*

In turning to Corpus Juris we find this definition of
the word “"destruction”:

*Destruction. ¥hile the term ordinarily means
bresking up in per.s, demolition, pulling downm,

it need not nvc:ll&riI) be so comstrue.,”

In Balleantine's Law Dicticnary ve find the following:

"Jestruction. The word is sometimes synonymous
with the word loss,*

7hile Ballentine does not ceontaln any interpretation of
the phrase *partial destruction,* it deoces recognize the term
“total destruction’,

II.

RUL=z OF CUHSTAUCTION K. IRX CoNa
8] ERATION OF PURPO3E OF ACT,

Now it is & femiliar rule that in cometruing any statute
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the terms thereof shall be applied in their usual and ordinary
sense and that the entire statute should be considered in giving
effect to any part or portion thereof, It is likewise true that
the conditions under which the aet wus presed and the purpose for
wiich 1t wvas passed are to be cousidered in giving effect to the
statute, =8 stated in the case of Louisiana Purchase Company vs.
jchnurmacher, 15B Mo, App. 601, l.c. 805:

"It is & fawiliar canom of construction of
statutes that the cunditions under which the
statute wag enacted, »nd the purpose to be secured
by it, should always be kept in view in determin-
ing vSnt the legislature meznt by the language
used in the statute,” * **

Keeping these rules in mind and looking to the history of
the statutes, we find 1t was passed during s pericd of severe
financlal stress, at o time when the collecticn of state, county and
municipal taxes was at a very low ebb, resulting in these govern-
mental agencies being without sufficient funds to meet the necessary
expenses of government., It would seem th t the purpose with which
the law was enacted wae to insure a2 prompt pasyment of taxes as
vell as to insure their ultimste payment,

In this statute, 1t is apparent thut the interpretation
which 48 to b. given the word “destruetion” will determine whether
or not the stotute promotes and fulfills the purpose for which it
w' 8 enacted., As it appears th ¢ no lien existe except in the case
of = “destruction® of the improvements, if the lose did not con-
stitute a "destruetion®, no lien would exist. Aecordingly, if =
strict and narrow d.rinition is given to the word “destruction®
the coll-ection of taxcs may be seriousl; retarded. We find in the
case of Rogers vs, Natiomal Coumecil, 172 Mo. tpp. 717, l.c. 7235,
the following statement!

4+ * *In declaring the sense of a etatute, the
court should effectuate its cbvicus intent in
favor of remedisl justice rather than infringe
1te spirit by & narrow and techmical construection.

Accordingly, in order to effectuate the purpose for which the stastute

was en:cted, it is our opinion that the word *“destruction” in the
subject statute 1e used in the sense referred to in Ballentine's

Law Dictionary herein referred to 2s being & *loss,” and that the
lien exists for = loss whether totzl or partial,
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I11.

LIBERAL CONSTRUCTIOR CORSISTE T
#ITH MOR'Y vs. FELT! .

Tbis construction is im accord with the decision of the
Stelouls Court of Appeals in the oase of Horey vs, Feltz, 167 Mo,
App. 650. 1In this case the court was called upon to interpret a
clause in & lense exempting defendant from tho payment of money
rent "in case of cverflow ur destruetion by water'. /fter consider-
ing the phrase "overflov" the court takes up for discussion the
clause "destiuction by water," 1. c. 683:

#« & 4)nd we think that the expressiocn, "des-
truction by water," should be held tc cover

an actual destructioa of eroys upon the pre-
sises by woter, thouzk it be by water accumulat-
ing from excessive rainfsll; and that there-
fore the jury should be instructed that plaintiff
cannot reccver cash rent for lamd, 1f any, upon
w. 1ch defencant's orop of cats was who

er
Eﬂiﬁﬁflll 9 by water accumulating and
st g upon sue apnd,* * **
IV,

LIBERAL CONSTRUCTION HIKES STATUTE
TOREABLE,

In order to clarify our positiocn in reference to this
law, we wish to make one furth:r observ=tion, As heretofore stated,
it {s - femiliar rule that in construing any statute the four
corners of the law should be comnsidered and th: seme construed to-
gether, If a strict or technical definitiom or construction is to
be given to the word "d struction” as uvsed in this law, every
county collector will be required to first, judicia.ly determine
whether or not the loss i3 of such 2 nature as will give rise to
2 lien on behalf of the state and second, if = lien exists fors
en o inion as to whether or not such loss will jeopardize the
collection of taxes levied nnd assessed., In making the first deter-
sination, we sugsest that if the collector erromeously decides that
there isnolien for the loss he would be responsible on his bond
for the colleotion of the taxes in the event they were not recovered.
"hile 1f he erronccusly determines a lienm to exist om the insurance
money when in fact the loss did not amount to a *destruction® within
its technical definition, he might subjcet himself to a lawv suit
to sustain his judgment. However, in respeet to the second deter-
minstion which he is tc make as above stated, we direct your attention

to this provisc im Section ©983b:
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“Provided however, that if in the o inlom of the
county colleetor, the destruetion of such builde
ing* * *will not prejudice the collection of such
taxes® * *the county collector shall be authorized

¢ *to walve and release the lienm by thi: section
given, *

By reason of this clause the county colleetor may vaive the
tax if he feels that the colleetion of the tax hes not been jeopsardiz-
ed by the “destruetion.” Te canuot believe that the legislature
intended to plage upon .he collector this double responsibility, or
the duty of Jjudieially determining in each osse whether or not any
lien existed on the insurance money. It is much more loglocal to give
full effect tc the above gquoted proviso., This ocam only be given
by considering any loss in “destruction” within this scotion.

This is an elastic preovision, m snt to protect the colleet-
or and to permit a practicel appiication of this lew, If the loss
ie negligible the collection of the texes could mot be jeopardized.
It #:8 intended that ihe colleector should wailve the lien given in
such case. The only sensible 2pplication that oan be made of this
la» is for the collector to waive the lien for the taxes when the
amsunt of the loes is small or inconseguential, It is difficult
to coucelve that a five, ten or twenty-five dollar loes would
jeopardize the payment of taxes under any circumstances, 3f course,
this is a matter for each ocvllector to determine and upon which he
should exercise his best judgment.

v.
CONCLUSION,
In view of the foregoing 1t i¢ the o iniom of thie office
that "destruction” as used in Seetion .“83b, puge 448, Lare of Mo,

1833, is synouymous with the word "luss” snd that le lien for taxes
exist for any los: whesher partial or total,

Respectfully submitted,

HAR®Y G, WALTNER, JR,
APPROVED: Assistant Attorney Genersl.

Attorney General.
HGW 3 MM




