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lionorable 1, T.

State Health Commi 1‘,

The ‘tate Board of of Vissouri,
Tefforscu City, !'issourl,

Dear Sir:

A request far =n ~pirion undier date of Uctoder 3, 1933 has
been regeived fram you, such request being in the following terms:

"I wish % be advised concerning this departmenti's power
in a matter inwvolviug the purity of a e¢ity water supply.

At She present tise, Jefferscn City is served by a water plant
winieh is owed by the Capital City Fater Compeny, a privete
corporation, 7This plent has as its scuree of suppl; the

isscouri iiver, Sater from this river is coagulsted, riltered,
ehlorinated and subsequently deliversd to the city distribution

system, The inteke is located upstreaa from the pressnt sewer
outlets of the oity and hes been at tils loestion since 1500,

The eity now proposes tc sewer a heretofore unsewered aroa and

to disgharge this sewage into the Jisscuri Siver at a point
epproximately 2000 feet above the water works intake, This
departsent is of the opinion that the discharge of sewage into
the river will constitute & potential menssce to the sani tary

quality of the water supply, if the water works intake is allowed

to remsin in its preseat locatlion,

The City of Jefferson City contends tha!, sinee this proposed
outfall follows the normal dreinage, it is the water company's

duty to either move its inteke or to pay the coat of piping the
sewage to a point below the intake, 7The water ecompany econiends

this, sinee its intake has been at ita prese:nt location for 45
years and singe it will be diffioult to move, it 1a the aity's
duty t. pipe the sewage below the intake,

%11l you please advise us speeifically on the foullowing questions:

(1) vhat power does ths ‘tete Board of leslt: have in preventing

this hasard?

(2) If the 3tate Board of Nealth has legal power t© prevent this
hazard, would it be exercised in prohibiting the city from installing
the sewer or would it be exercised in forcing the water compnany teo

move its intake or pipe the sewage below tus intoke"

(3) If the itate Foard of Health has legal power to prevent the
hazard, what proesdurs should be fcllowed in exercieing this power?
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For your information, we are enclosing copies of this depart-
ment's Reguletions Coverning the Instsllation, ixtensien, and
Operation of “ublie Vater Supplies and Regulstions Geverning
the Installatien, ixtension and Cperation of Fublie “ewerage
Systeus, "

I.

SURISDICTION OF BOARD OF HEALTH

The 3tate of Missouri has a right, under the police pewer, to proteect
its inhabitants by regulating the water supply of its navigable rivers, The
Suprexe Court of the United States in the case of Hudson County vater Co, v,
MeCarter, 209 U, 3. 349, 52 L. ed, 820 (1900) enunoiated ite dostrine as
follows:

wE ¥ ¥*it 1s recognized thet the state, as quasi-sovereign
and representetive of the interests of the public, has e standing
in court to proteet tie atmosphere, the water, eand the forests
within its territory, irrespective of the assent or dissent of
the privete owners of the lend wost immediately concerned,
K&”.‘ v. Colorado, m Ue e 125. m. m. L. od, 836. 5“4
“5. 22 sup. Ct. Rep, ‘52. Be o “ Us Se 4‘. ”. 51 Le od, ﬁ.
s 27 sup. Ct. Rep. 6553 Oecrgia v, Tennessee Copper o,
U. 2. 230, 238, 51 L. ed. 1036, 1044, 27 sup. Ct. Rep. 018,

Revised 3tatutes of lMisscuri eof 1929, Zeetiom 3015, provides in part
as follows:

*It shall De the duty of the state board of health to sefeguard
the health of the people in the state, countfes, cities, villages
and towna, 1t shell meke a study of the causes and prevention
of diseases and shall hove full power and authority to make such
rules and reguleations as will prevent the emtrance of infectious,
conteagious, comsunicable cor dangercus diseases into the state,”

seetion 9020 provides in part as follows:

"3ll rules end regulestions suthorized and made by ihe state board
of heslth in sccordanse with this erepter shall supersede as to
those matters to whieh this article relates, all local crdinences,
rules and regulsations and shall be observed throughout the state
and enforeed by all loesl and state health suthorities,”

Under the power given to the “tate Board of Heslth under the two
statutes just c¢lted the Foard has adopted eertain rules these being contsined
in Missouri Publisc Fealth Hanual Book V - Sanitary Code < Fart V of which is
entitled "Regulations Covernin; the Installation, Ixtension, and (peratien
of ’ublid Sewerage Systems” which provides in effeet that no new sewer system
shell be eonstrueted or put in cparation without the owner thereof first
securing the epproval of the Board of jublic Health therefor, snd Part VI
of which is entitled "Re.ulations Governing the Installation, Extension and
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Operation of 'ublie .ater Supplies which enset substantially the same regula-
ticns as to any waterworks supplying the publie with weter, section 1 of
both Fert Vv apnd Part V1 includes c¢lties within the definition of cwner,

The “mnitary Code just referred to would prevent nny change of the status

quo with respeet to the Jefferson City water supply and sewer system without
the approvel of the Board of Health, exd would give the BHoard of lleslth jurise
dietion to prevent any disturbange of tie status gue which might be threatened,
and sugh preventative sction ecould be taken by an injunetive proeeeding in
the Cireuit Court, provided the Board of Health under the statutes hod jurice
dietion and power to promulgate the regulsations in the Sanitery Code above
referred to,

The only obstacle in the way of sueh jurisdietion would be Zeetion
9034 of the Revised tatutes of Vvissouwri of 1929 which provides as follows:

“Nothing in this ertiocle shall apply tc the municipal water
supply in ecities iz which s comstant supervision of the said
eity water sup ly to insure e safe quality of water dispensed
iz eondusted by or is asoeptable to the e¢ity departsent of
health of that eity,”

If Seotion 9034 removes from the Jjurisdiotion of the Board of Health all
munieipal water supplies which are inspeeted to the satisfeotion of eoity
authorities, as in Section 9034 provided, then Jection 9034 would prevent the
Board of Heelth from interfering in any way or asswuning any jurisdietion over
the water supply of Jefferson City, becsuse then nothing in irticle I eof
Chapter 52 of the Hevised Statute: of 1929, from which article alone the
poard of Nealth derives its powers, would authorize any setion by the Board
of Health,

seetion 9034 was enacted in 1919 as one of five sections constituting
Laws of 1919, pege 370, the whole of such enaetuent now belng found as Revised
Jtatutes of 1929, eetions 9031-903%, inclusive. These seetions deal with a
particuler scheme for analyzing water supplies, and it might well be held by
& court that sSeetion 9074 in exenmpting certain municipal water supplies from
the jurisdiction of the Board of Health was not intending to exempt them from
the genaral jurisdietion of the Doard of Heelth as defined in Seetion 9015
above guoted, which was enacted as lLaws of 1919, page 372,

A further argumext to the same effeet i2 found in the fact that before
1919 tw statutes prohibited the itate Poerd of Health from interference with
cities, such seetions being Revised Statutes of 1909, seetion 6662 ard 6653,
wiieh provided as follows:

“see, 6662, Rules of boerd not binding, when, - - No rule or
regulation adopted by this board shall be legal or binding which
shall confliet with any law of the state, or any ordinance of
any sunieipality or town in the state,”

vjee, 6653, Its powers ané duties, = = The state bonrd of heelth
shall have genersl supervision over the health and sanitary ine

terests of the oitizens of the state, It shall be their duty to
reconmen. to the general asse bly of the state such laws ss they
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may deenm negessary %o improve and advence the sanitary oon-
dition of the state; to recommend to the munisipal suthorities
of any city, cr to the county eocurts of eny county, the adoption
of any rules thet they may deem wise or expedient for the proe
teetion snd preversation of the health of the eitizens therecf.”

said seetion 6697 was repealed snd superseded by Revised Statutes Missouri
138, seetion 9015, sbove quoted, and teetion 6662 of the 1909 statutes was
repealed at the same time, thesse changes having been made by Lawe of 1919

page 372, s 1t seena to have been the intent of the 1919 General /seembly

to extend the Jurisdiction of the itate Doard of Health to cities. iside
from these techunieal considerations, it would be unthinkable that there should
be ne power t0 protect the inhabitants of & oity from being exposed toc the
dangers of drinking polluted water, and the Z“tate Board of iHealth is the only
state inatrusentality oreated by stetute which would have the power to prevent
such en evil,

Another possible argument in favor of the power of the :tate Board
of Health to prevent sueh evil might be in a construection of the phrase
“municipal water supply” in Section 9034 as meaning water supply cwned by
& oity vhich would not be an unreasonable construetion, and since the Jefferson
City waterworks is net publiely owned, it wuld not fall within Jeetion 9034.
Yurtherrore, the “upreme Court of this state has adopted sn attitude of liberal
construction toward the powers of the tate Poard of Mealth, Thus, ia the
case of “tate ex rel Yorton v, Clark, 9 5, %, 24, 63% (1920) the Court said:

# % ¥ %t is a wholesoms and welleregognized rule of law that
powers conferred upon boards of health to enable them effec-
tually to perform their important functions in safeguarding

the publie health should regeive a liberal construction,

29 C.o 7, 380, 30, p. 240, also seotion 6, p. 243. Vhile boerds
of this character cannot aot arbitrarily, or without substantial
evidence (State ex rel, v. sdeocok, 206 Mo. 5950, loc. eit. 558,
m 8. W, m. 121 Am, S%, R.’. dl}. ”t. when any “t. re=
quiring the exercise of Judgnent and the esployment of diseretion,
is within the scope of the exercise of a reasomable diseretion,
1t will not be interfered with,” ( 9 5. ¥, 24, 638).

For the above reascns, it is our opinion that seetion 9034 would not
prevesit the State Board of lealth from taking jurisdietion to prevent the
threatened danger, and Shet such Doard of Health would have power and suthority
to prevent mch thresatened evil by either requiring the water campany to move
its intake before the new sewer systam is put in cperation, or by requiring
the new sewer systam to have its outlet at some place where it w»ill not ine-
Juricusly affect the water at the present intake of the water ecmpany.

1I.

As has been demounstrated sbove, the “tate Board of Health ss & matter
of power and jurisdietion ecould either under its regulstions in the “anitary
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Code and under itc general powers refuse to approve an outlet for the sewer
system above the water inteke, or could prohibit the water compsny from
using its present intske if the proposed sewer cutles is aspproeved, The
roamining pert of this opinion will desl with the rightes of the partiss
apart from the Jurisdietion of the  tate Board of Healsh, In the contrelling
statute it i2 provided Shak "public sewers shall be established the
inei gourses of " whieh provision, being a pert of
aiaw&- of 1929, ﬁnégan ﬁ, governs sities of the second eclass, and the
same provision is found in Sectien 6U22 denling with eities of the third
class, and singe soeording to your reguest for am opinion the contemplated

sewer folleows the natural drsainage course it would seun thet Jefferson City
would be directed by statute %o plase its outlet where it is now planning

%o pm. is.

ilowever, even a ¢ity cannot discherge its sewage s0 as %0 dsuage
the land of a lower riparian owner, The rule of the Supresme Court of ilssouri
is well stated in the esse of Joplin Consolideted Xining Co. v. City of Joplim,
124 ¥o. 129, 27 5. W, 406 (1094) where the ccurt, st page 135, said:

“The proprietor of land through which s stresm flows oan not

insist that the water shall coms to him in the natural pure state,
e sust aabuit, and that, toe, without compensaticn, o the reaacn-
able use of 4t by the upper proprietorz; eud he must submit to

the netural wesh snd drsinsgs canipg from towns end citles. But

a ¢eity has no right to gather its sewage together and east 1t inteo
a stresm s¢ as to injure the lower propristor., For damages thus
sustained, the lower preprietor will have an action, end in many
instances injunetive relief., Preoprietors of Locks, ete, v, lLowell,
7 Gray 22%; neskell v, New Bedrford, 100 uess. 208; vale Mills

v. MNashua, 63 ¥, H, 13‘; Chapran v. Hochemter, 110 N, ¥, 373'
Lewis on Faminent Domain, section &9, The suthor just mentioned
seys: "But we see ne reasom why ithis cculd net be dome if authorized
by law end cowensatior was mede for teking the right to pure water,®

seetion 1541, Revised tatutes, 1U79, provides:

*Publie sewers shall be established along the prineipsl courses

of drairnage, at sugh timss, tc sueh extent, of such dimensions

and under sush regulations as may be provided by ordimange.,' ind
cther seotions give the eity ampie power %o condemn private property
for sewer purposes, the compensation $¢ be ascertained by five
freeholders to be appuinted by the mayor, Sees, 1524 snd 1544.

The fair, and, we think, clear, implicetion of the langusge used

in sesticn 1541 is that the principal courses of drsuinsge msy be
used for sewer purposes, until sewers are constructed slong the
saxe, Indeed, these courses of @rsinage consiitute the only re-
ceptasles for such matter, We, therefore, hold that the eity of
Toplin has the right and power to construet the public sewer in
guestion 80 that 1t will diseharge its contents into Jeoplin oreek.
Whether the city can do this #0 as to ereate 2 public auisance we
nesd not ingquire, for in our opinion the evidence mrkes out no sueh
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& cgese, It does, hovever, tend to show that the plaintiff's
lands will be damaged by the discharge of the sewer mstter

into the ereek, "hether thiz damage would amount to the taking
of private property for public use is not important to inquire;
for our consiitution declsres that privete property shall not be
taien or dansged without Just ccmpenmsation, If the discharge

of the sewer matter inte the oreek will decrease the value of

the plaintiff's lend through which whe ereek ruas, then the
damage thus doue 1o clearly within the ecmstitutionsl provisien,
and the pleintiff rust heve compensation therefor, Van Te Vere v,

Kansas City, 107 o, 84." (124 mo, 135)

To the same effeet see tmith v, City of sedalie, 152 Me, 203, %7 5. . 907
{1399) wherein the court at page 702 seid:

“The faet thet sewers are ne¢essary to s eity and that the statute
directs that they siamll follow as nearly eas practicable the natural
drainage of the gcuntry, afford ne justification to the metion of

e ¢ity in emptying its sewera on the land of an individual to his
damage, Ouwr Constitution declares that private property shall

not be taken or damaged without payment of just ccmpensation, The
Legislature therefore could aot, if it so intended, confer suthority
on a ¢ity to injure private property for the pablie good without
first peying the damege, 'ul mubjest to this qualifiecation, private
interest must vieléd %o the public good. If it is & pudblic neadssity
that the plaintiff's land be teken or damsged in order to dispose of
the sewage of the defendant city, it may be so condemned agecrding
to law, but the oity must first pay him the just compensation.”

Likewise, in City of Cape Clrardeau v, Hunze, 314 Mo. 430, 284 3. w. 471 (1926)
the Court at pege 471 said:

“In other wards, if the cily does n0% eause the waters of Cape

La Croix Creek %o be polluted beyend the extent of their pollution
from the natursl wash and drainage eaming from the oity and upper
proprietors before the opening of the sewer system, or to be ren-
dered more unfit for use th:n such waters were prior to the construce
tien of the sewar, appellents have no lanful c¢laim for compensation
or damages, /mple evidence was offered at the trial teading to
ahow that the waters cof the oreek were polluted and contaminsted

by reascn of the notural wesh and dreinage from its watershed from
slaughter houses, open 0esspools and street or gutter draiunge,
before the construction nnd operation of the proposed sewer system,
On the other hand, however, ihe ¢iiy must respond in damsges in the
event that its use of the creek so pollutes the waters thereof ee
to rencer the ssme more unfii for use than they were prior to the
construction snd operation of the sewer system, or so pellutes the
stream as to deprive the appelianie of tie uwses of the water they
would ctherwise reascnably enjoy. This principle ie rescgnized
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in Joplin Consolideted “ining o, v. City of Joplin, supre,
wherein we said: ‘'iut o eity has no right to gether iz sewage
together and cast 1t inte » streas 50 ms 10 injure tie lower
proprietor, Tor dsm ges thus sustained, the lower proprietor will
have an setion,”

¥rem the above gases it is apparsnt that the eity cannot claim the
protection of the statute direetins it to have ite sewers follow the netural
courses of drsinage so ss %o rellave iteelf from paying lower ripariss lende
holders vho heave beon deamaged, so that probebly the water ccmpeny would heve
& renedy at low sgainet the oity for the expense involved in moving its in-
take if the Doard of jealth approves the preposed sewer cunstruetion, and
begause such reme y exists and because the Board of Health would have power
to make whatever kin! of order would seem %0 1t wost proper, snd especially
sines the Board of iealth sould withiold epprovel of L.e propose. new sewer
system, the: it might be eantirely proper for the “tate Board of lealth either
to withhold spproval of the propcsed sewer system, snd only to epprove a
sewer aystem whieh did not prejudice tie presest water compeuy's intake, or
to spprove ihe present sewer system om the condition that the ¢ity pay damages
tc the water ccupany, i. ¢, the asount negessary for the establishment of a
new intske above the proposed sewer cutlet, For an sdaireble colleetion of
suthorities dealin, with the rights of lower riparisan owners sgainst pollution
see the brief for the state of lssouri in the oase of Missowri v, Illinods,
200 U, 7, 496, 50 1. ed, 572 (1906). The upreme Court of the United states
in the csse of Darling v, Newport lews, 249 U. 5. 540, 6 L. ed. 759 (1913)
seems in vomfliet with the uprese Court of “l.souri but, of e urse, the Miassouri
rule would covern the present situmtien, sud im nny event Darling v, Newport
"ews might be distinguished on the ground that the polluted area was a part of
the ogean snd not s fresh water stream,

For the ressons above stated it ic our conclusion (1) that the Itate
Soard of Tealth hes Jurisdlotion te prevent she threstoned hasmard, (2) thet
this power could be exercised by withholding approval of the proposed sewer
systen or by efidering the water comparny to move 1ts lateke in the evant the
proposed sewer sycstem is sppreved, or in makiang spproval of ithe proposed sewsr
system conditiens]l upon the ¢ity paying the sost 1o the water company of
moving the inteke, the latter clternative seeaing most in asceordange with the
lew of this state, and (%) that the proper @ $hod of exerelising its power
would be for the “tate Board of THaalth tc make appropriete orders in conformity
with its deeisdon, and If such orders are not obeyed dy instituting proeeedings
in equity in the Cireuit Court to prevent such non-gomplisnce with {ts orders.

Yours very truly,
EDWARD Re MILLAR

APPROVED: ASBISTART ATTUAEEY GENERAL.

ATTOR VY O L




