OPINION RELATING TO THE LIABILITY OF COUNTIES FOR THE
COST OF THE CRIMINAL INSANE TRANSFERRED FROM THE _
PENITENTIARY TO STATE HOSPITALS FOR THE INSANE UPON THE
WARRANT OF THE GOVERNOR. =t T
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Hre Je Be MeGulfin,
Prosecuting A‘l‘.-tarmz Lawrence Coey
lits Vernon, lMicsour

Deoxr 8irs
' This department acknowledges receipt of your letter
upder date of October 38, 1933, in which you state and inguire
as follows: \

®ibout 1919 one Joe Schmidt, a
transient or tramp, while pussing through
thic county, was a;lmgod 1th some folony,
arrested, convicted and sentenced to a term
in the Stute Penitentiarys Shortly there-
after this defendant ves adjudged insane and
by oxrder of the Covermor was transferred to
the assylum at Fulton, Nissowril; and he is
still there ss a hopciutly insane inmate.

Luawrence County has been ch rged by the
Assylum monthly and yeurly ever since his
reception at sald hospital, at about §l8.00
or $20.00 per menth, and the County Court
here has been paying same.

Our ’px'emnt County Court feels that this
county is mot chargeable for this prisoner,
or inmatey, beccuse he is not now mor never has
OF BN Ussertution in Ghis etaty 5 nuky v

.o : tion & inty to nake
thimunty liable.

I have tried to arrive at s Jdefinite
opinion of the law but am not satisfled fully,
and will ask for your epimion to help me in

the matters"
Y

Section 3801, R 5. 1929, reads s followss
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"1 uny persong sftor having beem convicted
of any crime or misdemeancr, become insane before
the execution or expirotion of the sentence of the
court, it sholl be the duty of the governor of the
state to inquire into the facts, and he may pardon
such lunatic, commuto orau.pu‘,forthoum being,
the execution of such sentence, and may, by his
varront to the sheriff of the proper county, or the
warden of the penitentiary omrnnhl.mhctobn
Wﬁommmiu,mwm t until
restored to resson. If the sentence of lunatie
is cuspended by the pgovernor, it chall be executed
won him after euch rm_o}mmmuhuwirod;
andd the expencve of conveying such lunatic to the
asylum shall be auwdited and pcdd out of the fund
appropriated for the po.mn of crininal costu, but
the expencses at the asy NWMmdoth,
shall be pald ac now provided by lavw 4in cases thoe
incane poors ‘rovided, 1
property, the coste shnll be pald out of his property,
by his guardian.™

seetion B30, Le o lm, provides that:
"The ceve.al county couwrto shadl hwve power
to cend to o et te hogpitzl cuch of their insone
poor as may be entitled to admission theyvete.”
‘ection 8606 s ecifies thut the county ehvll
pay for the support and n.istenance of sueh ins e
poor persons (8 the court uay send to a state
hospit le
Under scction 8636, however, even the County Gowt is not
authorized by ite aubitrary will or unlimited dicerction, to send
any poor person it nay select to a state hosplital at the axponse
of the countye IThe couwrt must hold due proeceedinges wpon a
petition filed chowing that the insone poor poreen ic o gitlzen
residing in the gounty and other es ential facts ns prescribed

by the stotutes There must be a trial of the ficte and a Judgrent

3

of the court thereupon.
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The County Couwrt has no author iy, unier thic statutey to agnd
a percon to a st te hospital or to miudntaldn one there at the expenae
of the county AL that soreom lo mot o resident thercofe

Section 8663, i« + 1920, authorizes the County Court to certify.
to the “werintendernt of the tate nospi;t.ml that a pay patient, alre.dy
in the inetitutiong has not sufficlent estate to swport hif tioere,
and wvhen that 1o dome he becones & patient on the county and the county
ie clarpeable vith the cost of hic keepe

The gectlons above referved toy exprecoly uthorising the e t
of keeping o patient 4n the tote liogpital, contain the only provisions
to be found in our statutece Ineach case 4t reuirec th t & porcom
mmggw and thot the County Cowrt chall t ke tho
preaeribod action in the promisece

In ‘hields ve Johnson County, 144 Moe 76, the cowrt (us dedcling
with the sune stotute under which the Instant cooe his arisen. In
that coee the nam had Leen convicted in Johnpon County and during hie
inprisonment 4in the penitentiary had Lecome insane and, by order of the
Governory had Leen T ken to the asylume The Swreme Court held that
it vas not essontial, undesr those clruumstanges and under th: .t scction
of the utatute, that the County Court should firet adjudge the man to
be a resident of the county, but the court held that it ggg escential
for the pladntiff to prove that fuoet in order to render the county
1iablee.

In tho sane casey the court per Burgessy Je further said, "He o
- wea o citizen of the county at the tine of his beling sentenced to
the pentitentiory, has since becone insane, and is imsolvent, are cone
ditions precedent to the 1iabil'ty of the county for his beerd and
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clothing at the wxﬁ,mymmﬁm,mmmnmam
won plaintiff of chowing that Frland ¢ a resident of im
Gounty ot the $ime of his comviction, and that he lud

In Thom & ve lucon County, lﬂﬂoc le hﬂ. the court, :lnwt,
s:ids

"The plaintif? relies omn that pert of the eclauce =
Juet uoted which provides that the expense "ehall de
paild ae mow provided Dy law in caseo of the insene poor,*
for his right to recover in this casee. A8 we have pecn,
the only spovieion nude law for charging: such expense

is in case tncane poreon is o m‘gﬁﬁt
afthewuniy The residence of the insene peiscn = |
Hogon County, therefore, beecoues sn essential fact for ;
the L:lalntzrf in this ci.se toprove before he can recovar."

In clton ve Clwletian Countyy 235 I'ce le ve 389,y the cowrt
sald in pairt as followas

) "ihe liability of t!w com&u of the st.te for »
insone crindnale llvine i reafddng dn enid counties
who were f{nscivent wien mxw c LG4 mﬂ vhose scitence
has been suspended as in this easey by the varpant of
tie governor in ovder that t&xew be tirunsfarved to
the ctate inatitution for the me 1s vell settled.”

In viev of the proviclons of the lav and the opinions of

owr . wprese Couwrt rel.tive to the construction of the statute in
gucotiony this department holds, that im oirder to uake a county listle
for the keep of an insane conviet thut Ly wurrud of the Governor

hoes been tiongfesrved o a state hospitul for the insaney 1t muet
affirmatively apoear,

Firet: Tiet sald pevaen, at the tice of his convietlom wue o
resident citigen of sald co mMye

SGocond: Thi ¢t e vos Ingolvent when convicteds
Third: That the trunsfer was won the warrant of the Governors
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We further hold that when the luw requires residence
of & person to be proven, proef of his actual presence at
the place at one particular time does mot satisfy the require~
ment and much lese does the fuet weigh when She person is there

a8 a prisoner and agé.:lmt his wille

Riéspectfully submitted,

W. W. Barnes
Aseletant Attorney venerel

APPROVED s

Attorney Generale
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