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Dr. E. T. •cGaugh, 
State Health Commissioner, 
J efferson City , Kissouri . 

Dear Sir: 

~e acknowl edge your letter of August 21st, 1933 r equest i ng an 
opinion from this Off ice. Your r equest was as fol , ows: 

•There has been coaplaj~ts from the breweries 
of t he State that some breweriesL or whole-
salers, are, in and outside the ~tate enter-
ing in to the retail business . It is claimed 
that the breweries or their agents are l easing 
buildings, fUrnishing the entire equipaent f or 
operat ing a bar for the sale of beer, the 
opera tor having no fir..anci&l investment. I t 
this is carried out, the saloon business will 
revert back to where i t was before prohibition. 

I would like an opinion whet her or not, under 
t he law, we can take any action. Bas the Health 
Department any police powers in such circumstances? 
Can we revoke the perai t when we ar e convinced that 
the above conditions are true? • 

On page 258, Laws of •issouri 1933, Section 13139c provides in 
part as f ollows: 

•It shall be unlawful for any person in this State 
to manufacture, or brew, or sell, any non-intoxi­
cating beer without fi r st having applied for, and 
secured, a permit from the Food and Drug Com­
missioner authorizing such brewing, manufacture 
and sale 1 ther eof, * * * •. 

!he l egal description of the statutory prescr i bed permit holders 
is fourfold and set out 1n Section 13139e Which provides as 
fol l OWS % 
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•Before any permit re~uired by this article 
shall be issued~ the annual f ee r ecuired there­
for shall be paid into the State Treasury , 
and t he receipt for such payment filed in the 
office ot the Food and Drug Commissioner. 
-'mmal fees required for pe. mits authorized 
by this article shall be as foll owss 

"(a) For a pe: mit authorizing the manu­
facture, and the sale by the manufacturer 
of non-intoXicating beer brewed or manu­
factured 1n this state , ($500. 00) fiTe 
hundred dollars. 
(b) For a permit authorizing the sale 
1n this s tat e by any dist ributor, or 
wholesaler, other than the manufacturer 
or brewer thereof , of non-intoXicating 
beer, (tso.oo) fifty dollars . 
(c) For a permit authorizing the sale of 
non-intoxicating beer to• consumption on 
~reaises where sold, ($lO.OO) ten dolla r s . 
\d) For a permit authoriz1n6 the sale of 
non-intoXicating beer by grocers and other 
merchants and dealer s , for sale in the 
original package direct to consumers, but 
not for resale , ($5. 00) five dollars. • 

Section 13139ee fUrther au~orizes the manufacturer or distributor 
in possession of ·(a) ~d (b) permits r espectively, to have certain 
ppecific statutory powers as follows: 

•• permit to brew or manufacture and sel l non-intox­
icating beer in this state shall be construed to 
authorize the sale, by the holder of such pei~t, 
of non-intoXicating beer to distr ibutors or whole­
salers for resale to retailers only, and/or the 
sale of non-intoXicating beer by the holders of 
such per..its, direct to retailers. £ permit author­
izing any distributor or wholesaler to sell non- · 
intoxicating beer 1n this state shall be construed 
to authorize the aale~ereof only to holders of 
permits authorizing the sale of non-intoxicating 
beer to consamers. not tor resale, but shall not 
be construed to authorize the sale by any such 
distributor or wholesaler of non-intoxicating 
beer direct to consumers. • 
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Section l3139h limits the powers of the holders of all per.aits 
issued under this Article by eert~in general pronsion:s applicable 
to all perai t holders and then b:r a special proYision ap •licable 
only to manufacturers and distributors identified as (aJ and (b) 
permit holders in the Act , which special limitation is as f ollows: 

11\lrortded no permit shall be issued under this 
act to any per son other than a native born, or 
naturalized, citizen or the United Statesot 
America,' &Bd provided further, no manufacturer 
or distributor, to whom, or to which, this act 
applies, shall have any interest, directly or 
indirectly, in the business or any person, firm, 
company, or corporation, applying !or, securing, 
or holding, a permit under either sub-paragr$ph 
' c' or sub-paragraph 1 d' of Secti on 1 31 59e or 
this .let.• 

!he Supreme Court said 1n the case of Stat e v. Bixman, 62 s. w. 8281 
l.c. 831: 

•Jeither do we as5ent for a moment to the statement 
that 'the power of the state to prohibit the sale 
ot beer is not an arbitrary one, but may be exer­
cised only because of the conviction of the people 
that such sale is hurtful'. the limitat i on upon 
legislative po~r in our constituti on does not de­
pend upon the conviction or the people as to the 
propriety or impropriety of the exercise of that 
power, save as expressed in the constitution itself. 
The policy of the law is one thing; the constitutional 
power of the general assembly to enact it is an en­
tirely dif!eren t thinl. Can it be that because the 
conYiction of the peopl e is that the sale of beer is 
not hurtful asconstitutional barrier has arisen to 
preYent the la'WIIaking br anch of the government from 
imposillg conditions and restrictions under ich the 
business alone aay be conducted? The legislature, 
in the act before us, has declared that beer can onl y 
be sold or manufactured in this state upon condition 
that it shall be made from certain cereals only, and 
shall be inspected, and the inspection fees paid to 
the state therefor. The defendant asserts that its 
action in so doing is unconstitutional . ~e answer 
that under the constitution of the sta t e there is 
nothing t o prohibit the l egislature froa suppres:sing 
the business absolutely. We stand upon firm ground 
in asserting this prerogative fo r the l egislative 
departaent. To deny it is to depar t from well-settled 
pr incipl es. Since the decision in Austin v. btate, 
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10 -c. 5911 it has been the established law 
of this state that the right to sell spirituous 
or intoxicating liquors is not a natural right, 
but is a calling which no one has the right to 
pursue without Baving first recei~ed the privilege 
or a license so to do from the lawful authorities 
of the stat e. 1 

Our Supreme Court in State ex rel. McClung v. Becket, ~88 Mo. 607 
l.c. 616 stated the law of Missouri r elating t o license matters 
thus: 

nin the absence of any inhibition, express or 1m­
plied, 1n the State Constitution, the Legislature 
may, either in the exercise of the police power 
or for the purpose of revenue, levy license taxes 
on occupations or pri~ileges within the 11aits of 
the stat e.• 

In the exercise of police power and for the purpose of revenue, the 
Legislature enacted the recent Beer Bill, which is now the law. Br 
t he express terms of the law, permits are granted, upon appl1c3t1on 
to the Food and Drug Commissioner. Upon compliance with the law, 
permits are granted to manufacturers and distributors of non-intoxi­
cating beer, and this perait allows the permitee to sel l and distribute 
said beer within the limitations of the law providing for the same. 
A licensed privilege 1t is, and subject to such r easonable regulations 
and r estrictions as the Legislature prescribed for the protection of 
the general public. 

Our Supreme Court has said in Si~ons ~. State, 12 Ko. 2581 l.c. 271, 
when speaking of the rigl1ts tha t one holding the privilege has in the 
exercise of that privilege: 

•None of the essential elements of a contract are 
to be found 1n the grant of license to practice 
law: there is no engagement be tween the Stat e and 
the applicant for license that he will follow the 
practice or t he law for livelihood; no legal con­
sideration is paid the Stat e £or the license. The 
grant of the license is a mere naked grant of a 
privilege without consideration, and which the ap­
plicant may or may not. at his option avail him­
selt.of. Therefore the State may r evoke the privi­
lege granted, or •ay im~ose such condit~ons upon its 
exercise as are deemed proper or demanded by the 
public interest.• 

1re sul:ai t that a perai t to do one thing within r easonable l egal 11.m..1 ta­
tions is not a license to do that thing beyond the liDli tations. fhe 
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object of the Legi slature ~as to t~e the manufacturers and dis­
tributors of non- intoxieating beer out of tbe retail business by 
limiting his privilege as it ~as limited. The limitation was in­
tended to be a r egula tion upon the licensee ' s business . If the 
p4rmitee did not intend t~ com) ly ~th the la he Should n ever 
have paid for his permit . 

:rhere ism provision in the recent beer law f or the revoc~tion of 
the permit once it is granted, but it has been held in this State 
that absent a provision for r evocation 1n the license act , an 
exact l egal proceeding is not required 1n revoking a li cense. 

In the case of State v . Ross, 177 .• o . App. 223; 162 u . • 7021 1n 
an opinion by ~udge Sturgis, t hen of th~ Springfiel a Court of 
Appeals, now a 6ommi s s1on er in our Supr eme Court, he sai d on page 
228: 

•A license to s ell li~uor is n eithe r a contract 
nor a right of proper ty, ~ithin the legal and con­
stitutional meaning of those terms . It is no 
more than a t emporary permit to do that lihich 
would otherwise be unlawful , and f orms a part of 
the internal police system of the State . Hence 
t he autbority which granted the license always 
retains the power to r evoke it , either for cause 
of forfeiture , or upon a change of policy and 
legislation in r egard to the liquor t r affic . And 
such revocation cannot be pronounced unconstitu­
tional, either as an impai r~ent of contract ob-
11g~t1an, I)r as unlawful~{ dive sting per sons of 
their proper t y or rights . 

Again -t page 230, ludge Stwrgis said: 

•The proceeding i s an informal and summary inves­
tigation r ather than a trial.• 

In the case of St at e T . Dykeman, 153 • o . App . 4161 1 34 ~. W. 120, 
Judge Cox sai d: 

•A license to sell liquor i s in no sense a con­
tract with the sta~ e, but a mere permit to do an 
act that would otherwise be unlawfUl and is sub­
J ect at all times to the police power of the 
State Government . fhe party r eceiving such a 
license takes i t subject to all the provi si ons 
of the law r elating thereto, and knows when he 
s ecures the license that it may be r evoked at 
any time f or the cause mentioned in the statute . 
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* * ~he proceedings, theref ore, ar e not re­
quired t o be ~s f ormal ~d exact as wovld be 
the case in a judici al t r ial i nvolving i n t er­
f erence with l ite, liberty, or pr operty .w 

It is the op1n1cn of this Off ice that t he Food & Drug Commissioner 
in tiasouri is entirel y within his s tatutory powers and duties when 
he r evoked a pc:~rait of a mmura,turer or distributor of non- intoxi­
cating b~er u~on discovering that the permitee is not complying with 
the law, . in that he is fin~.~ially inte r ested, directly or indirectly, 
in persons, firms or corporations selling non-intoxicating beer under 
r e tail peraits, this being a direct viol ation of pt?mits grE.nted to 
wholesalers and dist ributors . As t he st~tute does not provide a 
method of r evocation, it is our Of inion that it i s within your power 
to revoke the same in a succ~ry manner . 

.APPROVED: 

ROY aCtlffrt!ct 
Attorney-General 

iOS/mh 

RespectfUlly submitted, 

Wli. ORh SAV.YERS , 
Assist ant Attorney-Gener al 


