
.. _ 
-fiOSECUTI NG ATTORNEY, CIRCUIT CLERK -- cannot appl y money for col lection 

of f ees t o payment of sal ary. -­
mus t be paid int o county treasury. 
s ee. ~13~5 , ~~3~4, ~317,11813 , 
11814, 11816, 11817, 11830 , R. s . 
Mo. 1929 • 

.Tanuary 28 , UM3 

Hon . Howard R. !!eness 
Prosecuting Attorney 
Ripley Cou ty 
Doni phan , Ussouri 

Dear Sir: 

Your recent letter to the Attorney General' s office has been 
handed tllo undersigned for attention. You ask nn opinion upon the 
following , to ~it: 

wWhere county otrioara , such as the Circuit Cl erk 
and Prosecuting Attorney who receive a definite 
saLery rflgardless or the tees tha t are collected, 
i s it nanda ory tha t they turn their tees into the 
county o.nd t nke warrants tor t heir entire salf'ry , 
or may the• apply these teas collected by them 
to their salary. 

"Due to the fact that Ripley County is very much 
in debt the officers are inclined to r e t a in their 
fees and deduct this amount from their a&l brioa. " 

Secti on 11315, R. S. Mo . 1929 , among other things , provides : 

"It shall be the duty of the prosecuting at torney 
to charge upon behalf of t l,e county every r ea t t 
accrues to his office, and to receive the same , 
und that a t the end of the month to pay over to 
the county treasurer a ll onoys co~leo,ed by him 
as fees , taking t wo r eceipts thero~or, one of which 
he shal l tmnediately file with tho clerk or the 
oounty court . " 

Se~t!on 11314, R. S. 'o . l92g , provides: 

"The prosecuting attorney shall r ece ive for his 
servioes per ann~ to be pai d out ot the county 
treasury , etc . " 

~Section 11317 , R.s . Uo . 1929, provides : 

''Penalty f or failure Ot' the r rosbCUti ng attorney 
to comply ~itb any provision or t~o noc tion just 
quoted. " 
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which is 

Seotion 11813, R. S. UA. 1929, provides that: 

"The sal ary ot the clerk and that of his 
deputies and assistants , shnll be paid out 
or tho county treasury, in monthly install­
ments , at the end or onoh nonth, and that 
tho c lerk and hi s deput i es and QD&iatunts 
sha11 present their QCoounts to the county 
court, and said oourt ohn1l draw its war­
rant thersror upon the county treasury." 

Section 1181~, R. S. MO . 1929, provides that : 

"It shall be the duty of the olork or the 
circuit court to charge and collect for 
the county 1n all oases , o~ery fee acowulng 
to his o~1ce and to which he may be ent i tl­
ed, uuder the provi sions ot sections 117SG, 
11787, nnd 11'188 or tlllY other sta tute, ex­
cept , etc .: tha t he shall file with tho 
county clerk R report ot the tees accruing 
to hi s ottice, and that it shall be his duty 
upon tho tiling ot said report t o forthwith 
pny over to the c ounty treasurer all moneys 
collected by ~ during the month nnd re­
quired to be shown in atch ontb1y report . " 

Seotion 11816, R.s. Mo . 1929, provides: 

"It shall be the duty of such clerk within 
fifteen days (referring to tho order pro­
vided in section 11810 ) has be~n mnde to 
pn;r over to the county treasury the amount 
ot money so ordered paid, and to take dup­
licate receipts thoretor , one to be by h im 
tiled in the otr1ce ot t he clerk of tho oounty 
court , who shall thereupon oharse the treas­
urer with tho amount thereof , and if the 
clerk should tail to pay the money so ordered 
into the county treasury, tbo countT court 
shall cause suit to be filed upon his o~f1-
ci&.l bond. " 

Section 11817, R.s. uo. 1929, provides: 

"For a -penalty upon the failure or negleot 
of the clerk to file his s t a tement within 
the t~e required. " 

Section 11830 1 n.s. uo. l92g; provides also ror : 

"A penalty ror every person violating the 
provisions of that a rtiole. " 

ticle 2 , Chapter 84,, B.s . Mo. 1929. 
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It will be seen tha t the nord ' shall" is used in the 
above sta tutory provisions , and such word as used therein, is 
a word of comma nd, i mpera tive, and leaves no discretion in the 
ma t ter . The word ·'shall ' wil1 be preslmled to be used in the 
sense as indica ted unle ss so~ething in the ch~acter of t ho 
statutes or the subject to which it rel a tes , or in the contents , 
show tha t such could not have been t he intention ot the legisla­
ture . 

Black on Interpreta tion of Law , p . 531; 
St a te ex rel Stephens v . Wurdeman, 295 ~o . 1 . c . 586 ; 

.~ere a sta tute provides wha t resulte shal l t ollcu 
upon the failure to c omply with its terms , such statute is 
mandatory and mus t be obeyed . The above quoted sections 
relating to the officers herein named employi ng the l ancuage 
as above designated with reference to thei r duties beinr con­
sidered , it is our opinion tha t t hey r~e reouir od to pay over 
to the county treasury moneys ~nd fees collected by then in 
t heir res r ective offices , and tha t t hey will not be ~ernitted 
to apply the tees so earned to t he payment of the ir resp~ctive 
salaries , but upon the contr ary, shall receive their sa l rr les 
trom the county end be paid by county warrants a s provided 
by l nw. 

CCA/ N 

A proved 

Roy flcKittr ick, 
\ ttorney-Gencr nl 

Very truly yours , 

Ckril C. Abington , 
Ass is t an t Attorney-Gener a l 


