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Doo.r '!%' • McSr ide: 

you: 
v ~ are i n r~ c e1pt of t he t ollow1ng commun i cation f r om 

"The American Home Bui l d ing and r .oan 
Aaaoe1at1on or st . IJOu1 s 1 o requesting 
formal a pproval of a new ~lan of stock 
wh ich they propo~e t o iscue. 

In view of t hr fact that t he plan is 
unique and d i f f ers aomewht\ t from t h e 
or 1na ry plan of building and loan pro­
cedure , I hereby submi t it to your Depart­
ment tor an opinion as t o wheth er or not 
it conforms wi t h the law a nd can be appr~v­
ed by t h is PepartTent. 

I ~ 1nolos1n~ a l etter reee1ved f rom the 
\meriean Jo~e ~av 1nga and uoan A aociation 
Bet t ing torth t he sali ent feature~ of the 
proposed plan of s t ock that you may have 
their argu~enta and underatan~ the ir v1ew­
no1nt or- same . " 

The A~er1oan Ho~e Buil d ing and Loan Aasoc 1at1on let t er 
r Pterred to by you r eads: 

"Referring to eonv~rsat ion I had wi t h you relative 
t o t he 15 y ar loan plan , the pap~rs or which 
were ~ent t o Jef f erson City f or ~our approval . 
I enumerate herewith a few of the salient points 
in favor ot t hi s plan as far as the borrower 1a 
concerned, likewise t he Aeaoc1at1on . 
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From the borrowers point of view: 

Thie plan we believe wlll till a long felt wan' 
tor a long t1me loan with small monthly in-
a talll'lent a • 

It carrie• a rate ot 6. jntereet. which rate 
eeeea to be the prevailing rate ot interest 1D 
the minds or the average borrower. 

It '51 vea the borrower the benef1 t or a ••i· 
&n'l'\ual reduction 1n the amount ot the month17 
payl"jents. 

I t ~rmita ot monthly pa)'Jilenta being credited 
semi - annually on the loan and for each 100 .co 
reduction ot principal one share or stock 1a 
canceled. making tho borrow~~ abareholder onl7 
liable for approx1.ately one share or stock 
tor each 100.00 unpaid on the loan. 

Fr om the Association 1 a oo1nt or view a 

Thie plan is an add1 tlon to and not a eub­
at,tutlon tor our present regular Bu1ld1nS 
and Loan plan of loan. 

It will. be believe, enable ua to attract 
additional loans to the Asaoc1at1on. tberebJ' 
enabling us to keen our ~rnda steadily employed. 

It will ti l l what we believe a long telt want 
tor a 6~ interest l oan. 

It will attract. we believe, loans rro~ borrowers 
w~o ~roter to pay a spec 1f1ed rate of 6~, get a 
reduotJon ••~1-annuall~ tn interest rather than 
PA7 a higher rate or interest and receive.aa an 
o~taet semi-annual d ividen••· 

It will enable u s t o regulate co~~iaaion charges 
according t o the =oney market conditione~ whereas 
under present plan a stipulated rate 1a ~de, 
irrespective or mono7 market conditione. 

~• believe that the tuture holds out the opportun­
ity to attract noney to u~ at lesser rates than 
we are now payina , which benet1t we want t o g ive 
to a certain extent t o the borrowing shareholder 
and this plan will till this need. 
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e are not doi~g away wit h our prP.aent plan 
a!'ld will continue it for those :~embers who 
desire i t. The now plan can be operated on 
tho partie1pat1ng plan, that 1s , divi dend• 

Nov . 15• 1933 . 

not exooedjng ~% will be allowod on onthly 
payments, providing the aame are not withd~awn 
and applied to the loan but 1t is our wish 
that the borrower does ao~l7 it, •••n though 
b7 doing th1~ he do~s not reco1vo dividende on 
the small Mont~ly pa3~ente, _tar 1n the long 
run be will be the ga1nor tor it is our desire 
to ~ive t o t~e borrower the boat pos~1ble plan 
which safet y and ta!r d al1ng will per~1t. 

•e have gone over thie plan or l oan and we can 
see no objectionable teaturea to it and we 
sincerely t r ust that your office as well as the 
Attorney General , t o who~ you submit the plan. 
will aporov1 aa,ne 1~ed1ately s'> that we can 
put th~ plan on the market by September let . 

'e are enclosing herewith schedule tor th1e 
plan or loa.n ehowin3 bow interest will be 
reduced as loan is being na1d ott . " 

'l'he sched,tle anpendod to the .\mex-ican IloJDe Building and 
Loan Asaoe1at1on'e letter, shows 1n part tho following : 

" Schedule for 15-year J.Jew Loan .,lan at 6~ 
1nt~rest and · onthly ~ayment on account of 
dues of ~5 .00 per month . Uuea to bo w1thdraun 
se 1-an~u~lly on the 15th day or Pnbruary nnd 
~u~et and a~11ed direct to the loan, i nterest 
for sucoeed1ng ~ontha to bo djueted accordingly. 

Due a IntnJ"est 
5 . 00 5 . 00 
5 . 00 5 . 00 
5.00 5 . 00 
5.00 5.00 
5 . 00 5 . 00 
s.oo 5 . 00 

5.00 4 . 85 
5.00 4 . 85 
5.00 4 . 85 
s.oo 4.85 
6 .00 4.85 
5 . 00 <&.as 

1thorawn 

30. 00 

A:tSount or r_.oan 
1000. 00 

970 . 00 

940.00 
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5 . 00 
5 .00 
5 . 00 
5 . 00 
5 . 00 
s.oo 
,...te . • 

4 .70 
4 . 70 
4.70 
4.'10 
4 . 70 
4.70 ~.00 910 . 00 

And turtber, 

•s.oo 
&.00 
5 .00 
5 .00 
5.00 
5 . 00 
6 . 00 
5 . 00 
6 . 00 
5 . 00 
5 . 00 

30. 00 130.00 

( lbth year) 106. 00 

.eo 

.eo 

.eo 

. 80 

.eo 

.eo 

. 88 

. 6& 

. 66 

. 66 

. 66 

.65 130. 00 

Other papers submitted 1neludet 

(1) Cop7 ot the non-negotiable prom1ssor7 note. 

(2) Copy or •installment etock" to be used . 

(3) Cop7 or b7- lawa . 

1 . The non- negotiable note conta1na a mong other th1nga the 
tollowingz 

, lao, 

•The undersigned pro21aee to paJ t o the 
* * * •, on or before 15 7ears atter date. 
the principal •~u ot o ~ o • * * * Ftc . • 

"The underaigned hereb7 requeets that duea 
and d1v1denda credited on the aharee ahill 
be applied on the 15th da7 ot ~ebruar7 and 
Auguet to reduce the principal eum. which 
the Aeeoc1at1on bereb7 conaenta to do; 
1ntereat tor subaequent =onthe t o be adjusted. " 
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Further, 

A lao. 

• upon tina 1 p&Jment or the entire indebt­
edness . the abarea pledged ahall be can­
celed and t he value m&J be applied aa a 
credit on thia note.• 

"For each ·100.00 reduc t i on or the loan one 
share ot the etook pledged shall be can­
celed." 

2. The "lnatall~ent atock" contains , among other t hinga• 
the tollcnringa 

~lao, 

"and a grees t o paJ Dollars 
and ~c~e-n~t-a_a_a~d"""u ... e_a....,.for one 
hundred seventy nine montha and balance 

Dollara and 
""!!~-e-n_t_a_a_a_d~u-e_a_in one hunclred .. ,__.e ... lih--t-""t-7--
~ontha on the aba~es represented bJ thia 
cert1t1cate, l eaa deduct1ona, 11" &nJ• 
and dividends credited thereon, equal the 
par yalue ot 0ne ~nmdred D' llara ( 100.00 ) 
per share, then the aharea shall be deem­
ed t o have matured.• 

"Duea paid on theae ehar ea and d1Y1denda 
credited ~a7 be withdrawn on the r 1tteentb 
da7a ot Pebruar,. and ' uguat to be applied 
a a a c r ed1 t on the loan 1n connection with 
which theae shares a~e aaeigned and Dledge4 
but it not withdrawn the aame shall be 
entitled to participate in the d1v14enda 
declared by tbe Board ot Directors at a 
rate not exceeding 3~ per annum.• 

"Por each $100. 00 reduction ot the loan one ot 
t he aharea or atook pledged ahall be canceled.• 
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3. The by-lawa provide i n part (page 15)a 

"The capital stock of the aasoc1at1on 7 

n d turther, 

be i aeued 1n I STAr.L RUT S'l'OOK • p- r -
PA I D STOCK a nd P ln L PAI D STOCK., 1n auch 
claaaea, 1n euch amounts and a t euch 
t imes aa the Soard ot Directors m&7 deea 
adv isable, but no monthly payment 
I NSTALLMENT STOC~ shal l be i ssued, the 
estimated .. tur1ty ot wh i ch ehall be tor 
a longer period than fifteen yeara, nor 
shall &nJ withdrawal or m.e!llber sh ip tee 
be charged on any 1110nthly pa,.-ent IB-
ST UF.BT STOC~ greater 1n a~ount than 
t wo per cent of t he par value thereot. 
excluaive ot any r eduction 1n dividend 
rate aa ~7 be ~ov1ded 1n the certificate. 
i f the atock r epr esented b7 such cert1t1-
eate i e withdrawn prior to •tur1t7. The 
d1tterence between the eeti.ated rate ot 
dividend, it car r ied to maturity, and the 
earnings allowed ae provided 1n an7 cert1t1-
cate iseued, shall in no way be coneidered a 
withdrawal tee. The =:•lue ot each share 
aha 1 1 ~ ~ •1un~ _L!~ .06 J 001rari. 6 

nWhen pay~enta, less deductions, 1f &nJ, and 
di vidends er od1ted thereon equal t he par 
value of any shar e, then auc h ahare will be 
deemed to have matured." 

And turthor, PAd• 1;: 

aTbe divi dend s eo declared e~al l b e cr edited 
aa ot t he l a at da y of ebr u&r.f. or Auguat, 
aa t he case may be, provi ded, however, unl eae 
otherwise s tipul a t ed 1n t ho eertltlcate ot 
s tock , the a ount entitled to participate 1n 
dl vJdende ahall be t he tJ&r V&lHe or Pul l Pa ld 
sharea, and the book value ot al l Inatal l ment 
eharea," 



rlon . Ira A. cBride -7- tJov . 15, 19:5:,. 

Purther 11 pa~e 20: 

•Al ' d1v , c onds er e itod on Installmen t 
stock a nd 1r epaid stock nnl~"'E r withdrawn 
ahall t hereafter f orm a part or the capital 
invested on account of auch share a for the 
purpose of a1vieion of future protita 
unless otherwise provided in the c ertificate 
or 8tock. " 

I. 

Thus, rro~ the above. i t is readily ascertained that it 
one borrowa (say one thousand dolla~a), 8uch borrower rePQ7a 
said a!UO·mt together with 6~ intere~t on unpaid balances . The 
borrower neve r participates 1n the dividenda; n either ar~ aueh 
applied towqr d t he re1uct1on o r the loan for the reruton that 
eeml•annuallJ, to- wit, on the 15th day or FebrU&r7 and Au~uet 
tbe amounts paid aa dues are apol1ed on t he loan and when one 
hundred dollara 1a paid on the loan one ( 100.00) ahare ot stock 
is canceled. {Note 87-lawa, page lG: "?he dividends eo dttclared 
shal l be credi t ed as ot the last day o: Februal'J 11 or ·\uguat, etc. , 
... w •, t he a:nount entitled t o par t icipate 1n t,1• idende shall be 
the par value ·or Pull ra id ahare a , and the book value or all 
Installment aharea, " ) Thua t he eharea of atock would have no 
book val ue at any time . It 18 ai~oly a stra i ght loan plan; the 
borrower paying back dollar for dollar and the compan7 recei ving 
back dollar for dollar loaned together wi t h 6 f 1ntereet on amounts 
due on loan. The stock transaction is a t1c t i on . It is just as 
stated i n the aaaoo1at1on•s let t er , supra: 

"It w111 attract , we belie ve, loans trom 
borrowers who pret er to PR7 a specified rate 
or 6_%, get _a r~duct1on 8 em- annually i ll 
interest rather than pa7 a higher rate ot 
tntereat and recei ve as an of taet se~1-
annual dividends. • 

Th1a r.lan 1a a1~1lar t o what 1a deacr1bed b7 Joseph H. 
s~mdhe1m in h ie book , S ndhe1~ Building and Loan Aaaoo1a t1ona . 
ThJrd ?d1tion, page 1811 aa the "Peducing na7ment Plan" , in which 
he P&7St 

.,vnder t h is plan t h e s tock payments of the 
borrower are a pplied at regular fixed periods 
on account of the principal or his loan. At 
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the end of each tiaoal period the borrower 
ie char~ed with aeeru d 1nter~at and pre~iua 
(it an7) ana gi•e erej it tor all pa7Senta 
made, and tho re•1nder 1s a new principal 
account tor th~ next tiacal period." 

We e~pha~ise thia, 

"It will be aeen that under thia ,l1!!.!l ri' 
;(;mil) rah~ or the borrower is a m_.e ct1on, 
and shoul I'Oa'iii ocebo orthi i"8iie iat Jon 
beCome insolvent , the rrowiP; ha•in~ no 
atock credits, al1-si•1ng been aptlle ~ 
reduce hie <tit''tii;-ne eacapeitliat labll'Iiz, 
and the entrr8'bur<fen muat be borne bz the 
m1ii'i5 embers . I - -

And f urther, 

"This plan 1s legal 1mder present legiala­
tion in ne rly every jurisdict ion 1n tbe 
united ~tatea aa the technical requirements 
ot ~emberahip are co~plied witb . • 

e ahall hereinafter determine whether or not th1a pro­
posed plan ia legal under the ' ieao1ri atatutea . 

II. 

"As stated 1n the caeoa before referred to, 
tb ee building and loan aaeoc1ations are 
peculiar . ,ey are conJuoted entirelz on 
the ~utual o an ~he atockhol ders are -­
;;mbera, not onl7 1n the usual aenae ot 
atockholde t· e, but are pa.rtner~t with each 
otberJ the corporation 1a in the nature ot 
a co-operative aaeoc1ation. " 

Layton • · Hougb, 189 Mo . App . 213, 1. c . 227. 

"Aa 1t ia ao~etimea atated 1n the at atutea 
relating to, and in the charters and conat 1• 
tut1ons of, building and loan aaaociationa, 
the principal object of a buildtng and loan 
aaeoc1at1on 1e to create a loan fund tor the 
benefit or ita borrow,ng embers, the under­
l7ing ideaa be!ng that , by means ot the eyst • 
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182: 

of amall periodical payments proy1ded, 
people ot limited =e .a. na will be enabled to 
beco"'le t he owners ot bomea, and thrift, 
econo~, and good cittzenahip will thereb7 
be promoted. By reaaOD o~ these fayorable 
reaulta at t ending the operat1on of these 
aeaoc1ationa and t he1r benetieent purpoeea, 
they have, ospeciallJ betore they attained 
their present tre nendoue growth, been favor• 
ed and granted apec1al pr1•1leges by the yar1oua 
l egislature,, auoh aa pnr~1oe1on t o charge 
high rates or 1ntere r t and exe~pt1on rrom 
tax11t ion . Powev , r, wit, the grow£.· o'tthese 
organization&, -.11a have crept in, t he pr1•1-
l ege• granted have in ~Y instance s been 
abuaod by 7Dscrupuloua ott icer, an4, 1n 
recent 7ears, t he courta have bee~ compelled 
t o subject their tranaactJona to cloaer 
acrutin7. 

• Building and loan associations are peculiar 
corpora t i ons 1n that, t the inception, a 
ahare t nere1n baa onl7 a no:ainal Y&lue, aad 
pal!!lent therefor 1a made at the end, ratliir 
than at t he beglnnli!g, andln tli'attht'! c pi­
tal ay ~dlmliilehed at the will o r the 
atoekhold~r b~ hie w~tbcrawal. ~ile 1t mal 
be s t a t ed !•nerallz that thei~ batlc and 
'iieent1a l :erinelple .!!:. 1nat11alitz, and~ 
thjl are neither core2rations nor partner-

pe-rQ the tutl eat extent, t~couPta have 
~r·o=un·d~ It dlrf !cult and ptact1Cifll 1~poa8Ibre 
t~ g~t!tz them aeeuratily with other~oatea.• 

9 Oorpua Juris, pn. 920, 921 and 922. 

Observe part of Section 5593, Lawa of f1a8our1, 1933, page 

• An7 corporat1o~ heretofore organised or now 
ex1et1ng under the lawa or t h1a atnte relattng 
to '11utual raYing tund, bu1ld1ng and loan 
aaaoc1at1ona,• and an7 corpOration organ1Eed 
in purauance of the proy1a1ona ot th1e article 
ttball ha•e all the powera proY14ed for 1n th1a 
article, and the object ot aucb corporation 
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shall be t h o accumula tion or a capital !n 
money, t o be der i ved fro~ pa~ente by ita 
ce~bere 1n period ica l i nstal l ments or other­
wi f'e, at sue " t ime and i n a ~c lo-t '111lnner aa 
eha l l be provided in t he b.y-lawe, and rro~ 
t he prot1ts and accumulation arising trom 
t he 1nve~t~ent of euch payments . • 

In Xansa& City v. Uereent11e ~utual Building & Loan 
Associat i on, 145 'o. 50, 1. e . 52 , t he oourt said : 

"The property ot building and loan associ­
ations is excepted fro~ as~ossment and tax­
ation by state law; that law providing tor 
the asaesam~nt and taxation of s uch oorpor­
ation8 by as se Fs1ng the shareholders on 
their shares, and fro~ t hee collecting the 
tu." 
See ~ect1on 9768 R. s. 1o. 1929. 

In Bertebe v. Equitable Loan &n\1 Investment Aaaoo1ation 
of .u asouri, et al, 147 •o . 343, 1. e. 357 et aeq., t he Supreme 
Court, en Bane , said: 

~ It the statute governing building and loan 
aeaoe1at1one, and the b7-lawe passed 1n 
oontorm1ty therewith , ttxed no det1nite or 
arbitrary period at which the abarea shall 
reach their par or maturity value, tor a 
greater rea son the aeeoc1at1on, a mere 
creature of the statute, can not t1x an 
arbitrary peri od of one h'Uiia'rea-mOiitba or 
~ other t i me w 1th~h1ch the &bares 01 
ill m.ember8iba11 reach matuit'It1. -

"The law governing t he formation ot building 
and l oan a saoc1ationa contemplates a aobeme 
tor pa71ng the capital atook 1n 1natalmenta, 
eo long ae such periodi cal payments, taken 1n 
connecti on with ita other income arising trom 
rtnea, duea, inter est and protite, are noo­
eaeary 1n order t o bring the stock up to par. 
! b1a Yalue repreaente the &®unt which t he 
share s are expected to be worth, when, together 
with the p~otite upon 1nveatnente, etc. , 1t 
has a cc umula ted t o t he amount contemplated at 
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the outeet. The actual value ot the share 
ma~ be very small indeed d1~1ng the fjrst 
year~ or the association's existence. ~t 
the par value ie fixed r~o~ t he b~ginntng . 
'"hG aa fl!oe ia tlon rna7 be said to have accom­
plished the purpose of ita o~ganizatlon when 
by the pe~1od1eal payments made by its mem­
ber s , and t he ga ins therefrom, each member 
has paid up t o the a mount fixed by ita 
eba~ter. (Endljcb on Bl dg . Aoan 'e (2 ~d.), 
eec . 12.) 

"It i s a well settled p~ooe1tion that the 
transaction bet ween the aseoc1at1o~ and i ta 
members ia not a loan 1n a di rect sense ot 
the word, but only a prepayment o~ advanc e­
ment t o the Sha~eholders or that t o wh ich he 
will ultimately be entitled. " 

And further. 

"Lndl1ch on Building Aaeociat1ona , 2 Ed.), sec­
tion 331, in s~eaking or the advancements ot 
t he a s sociation t o ita borrowing members , 
thus states the rule: •as to the repayment of 
the principal, the design is ~oat aimple . The 
tn~ber, bo·'nd b7 his original contract with 
the associati on to make stated periodical 
paymenta or fixed amounts, atrengthena hia 
undertak1ng, to the greater security of t he 
association which bas parted w1th its tunda to 
htm • • • • • by mortgaging hie property aa a 
pledge tor such discharge t o t he end of the 
society's exis t ence • • • • • Tbo ~c~ber , 
m1ndtul of tho L~poaalbjl1tJ ot evasion, con­
tinue~ to pay h i e r egular dues . These, to­
g~ther with all similar payments made by the 
other ~embers, and together with all the 
r evenues from whatever sources flowing into 
t he aoa1et7'• eoftera, are added t o the co~on 
treasury and again made the meana or securing 
new profits, until the period arrives when the 
••soc1at1on 1a r ead7 t o wind up. The sharea, 
hia own interest in the aoc1et7'• acau~ulationa, 
have now reached their contemplated value. But 
t he borrower has anticipated that result# and 1n 
so doing baa given t he assoc iation the right to 
make itaelt whole, t o reimburse itself not onl7 
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tor what it has iven hta, but also ro~ 
what be baa agre ed to add to that amount 
b7 wa7 ot ~ em.ium offered, out of the 8U• 
standing to hie credit as a member ot t h1a 
aoc let7. That sum 1e necessar117 the a-:1ount 
he hae reoe1yed, n1ua the pre=ium he baa b id. 
The soe1et1 ao ropr1ates this and the pr1nc1-
pal is l"epa id.' 

• gain at section ~a, the aame a uthor aaJal 
• ha tever ia na1d by the borrower b7 way ot 
premium, interest, duos, tinea, etc., becomea 
a port ion of the eo on tund, and being reln­
veated adds ita prot1ta to the great bulk tn 
which he baa a prooortionate interest; and 
these being again re1nveat&d, and eo on ad 
infinitum, continue to ewell the aaseta ot the 
aaaociation until 1n due course of time, d1str1-
1Ntio:u can be JUde, and advanced embers ID&J 
be relieved ot their obligations . Thue ~ 
borrower h1maelt prof1ta ~ ~ o~-pa-z!!Dta,' 

•The queation aa t o the righta and obligatio~ 
ot the atockboldero and the aaaoc1at1on baa 
rece1 ved much consideration or 1a te ln eeyeral 
ot o'~ slater ~ tatea , and the trend or the 
ore recent dec1a1ona 1a t hat &nJ contract 

made b1 auch an aaaoeiatlon 1n contravention ot 
th.., statute and it!! bT-lawa ie ultra vires aDd 
vo14. 

•111 emberr uat participate equally 1n the 
profits and bear tho losses, if an7, in the 
same nroportion. ( :ote the paragraph in the 

aaoc1at1on's letter, t o-wit: 'It p rm1ta ot 
~onthly pa)m~nta being credited eomi-ar~uall7 
o~ the loan and tor each 100.00 reduction ot 
pr1nc1p l one share or stock 1e canceled, 
makin..) the borrowing shareholder only liable 
for approximately one ~tare of atock tor each 

100 . 00 unpa1d on the loan.•) Tr ia ia tbe 
fundamental law or building and loan aesocla• 
tiona organised under the different statutea 
throughout the Union. The provia1ona in tbe 
borrower'• notes and deeds or trust sought to 
be r e1eaeed, t o the ettect that the shares ot 
stock pledged to aeeure their p&Jment shall 
reach their tull par value at the end or one 
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hundred ~nthe and the aec•~1tica canceled 
an(l satisfied r egardless or the earn1nt~o or 
the aasoc1at1on, is clearly oubvera1ve or 
the l~a1elat1ve aChe~e sovornJr£ bUlld1na and 
toan aaao~I~tlo~~ and contrar; o the e1ear-­
"fi:'tter and anirft Cirol·r atatutu. --"'fhf'l Dla1l 
wh1c~ aiiis t o have-been adopted b7 the 
aesoc1at1on i.n respect to the loana in question 
is glaringly prejudicial t o the non-borrow~ 
:uembers . and its f"•n torce!Bent will wor k a great 
injuatice and hardship. Besides it would be 
inequitable and ,mrair. The rights or the 
borrowers ""lUst be determined f rom tho atand­
noint of their relat ion to the non-borrowing 
atoclcholdera." 

And further. 

wThe aaaociat1on being orga~1sed under a mutual 
plan ~ust t~eat all of its esbera equall7• and 
any contract whereby one atockholder obta1na 
greater share or prot1ta than another would be 
violative of the principle or mutualit7 between 
the atoclchol dera . The plainest pr1nc1ple1!1 ot 
Justice and honest)' clearly f orbid t hat one 
cl sa or stockholders equall7 oritortoua abould 
be co pelled to aufrer tha t others may profit 
t hereby. In the last re ortea oa~e to which we 
havo b~en c!ted on the eubjeot , Y1ng v. Internat ion­
al Bldg. Loan & Inv. Union, 170 nl . 136, the 
court there holds, tbat a building and loan associ­
a t i on , organized and baaed on the ~utual olan. 
requ!r1ng subecr1 tion to 1ts capital stock to be 
!lllld.e 1n JJ' riod1ca1 paynsente, 1oh should continue 
until the payments, toget her wlth the earn1nga ot 
the aaaociat1on ahould equal tho full tace value 
or tho share~, has no a uthority to iaaue a certi­
ficate or stock wherein it agrees t o ~ the 
subscriber t he full race value or each ahare at 
the end or aix 7eare, on pa~ent or aevent7- tive 
per cent per month on each share during aaid 
period . In the case ot ierman v. International 
Bldg., Loan & Inveat~ent ~ion, 6? Ill . App . 650• 
the a ppellate court ot Ill1no1a held t hat a building 
and loan aaaociation 1e a l'llUtual company and bound 
t o treat ita r:ae!'Abera equall7, and an7 contract 
made b7 auch aaaociatlon 1n con travention or auoh 
arutualit7 ia ultra v1x-ea and void. The the aaae 
etteet 1a Balti~ore B. & L. Aae•n v . Powhatan Imp. 
Co., 39 l t l . Rep. 274.• 
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In ~1111aMs v. Ver1t7, 98 'o . Aop . 654, 1. e. 659, the 
court said: 

"It is contended by the aae1gnee that a 
building and loan a~~oeiat1on can not 
arbitrarily fix any period wt1en ita 
sbarott shall mature , and that a borrow-
ing stockholder is not entitl eel to have 
a deed of trust. given by him to secure 
the payment ot bitt monthl y duea, released 
.mt11 auch duea are paid and the earnings 
thereon bring hia stock to par; and that 
~eretoro the action ot defendant 1n fix• 
ing the number and an:ount of the monthl7 
dues t o be paid on the Coulter stock ~ 
the plaintiff to bring auch stock to par 
and to entitle her to a rel aae ot the 
deed or truat ae to lot 2, aa atate4 b7 
ita aecretar7 in his letter to Rowley & 
owen. wa a arbitrary and 1n e~ceea ot 'ta 
author1t7. As was said b7 ua in anoth~r 
case, there are only two wa7e by which a 
borrowing stockholder, 'mder the statute 
ot 1889, ~Y be entitled to have released 
a deed ot trust given to aecure the payment 
ot hie ontbly dues, one of which i e when 
he repaya the a avance, as provided in 
section 2813, and the other, when the pay11el'lt 
ot mont hly dues on hie stock and the prot1ta 
of the buaineaa of the a aaociation together 
becorae aut'fic1ent to •ture auch atook, or 
bring it to par. Caston •· Stafford, Q2 
:.to. Apn . 182. And when auch an aaaooiation 
f1xea and declarea that the p&Tftlent ot an7 
given nuab~r and amount of monthl7 dues w111 
bring the shares ot ita stockholder in ~· 
naaooiat1on to par, 1t acta 1n exceaa or ita 
authorit7J for whether or not &n7 apeci~ied 
number and amount of ;aonthlJ payments would 
bring 1t atock to par muat depend ·On the 
earnin6a thereon, ~ieh, of courae, ia an 
ele~ent of uncertaint7 in tho bua1neaa that 
renders 1t impoa~ible tor it, or &nJ ot ita 
off1oera, t o determine 1n adyance when 1ta 
atook, or an7 part of 1t, will mature, or. 
which 1• the aame th1ng, reaoh par . It aeeu 
clear to ua that the act or the building 
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association in determining and represent­
ing that it required the payment of tort7• 
s 1x nonthl,y paya«1te ot .g each to bring the 
Coulter stock t o nar, nnd t o trereb7 author­
ize a relea ~a of ~~e deed of t ruet, waa 
arbitrar y and capricious--ultra vires . " 

~ee alao, Ci8ton v. ~tarrord, 92 o~ App . 182. 

Section 560S, Laws o· 1aaour1, 1931, page 154, proY1dea 
in parts 

" c l sharehol der al': all PSJP to Aa1d oor-oora­
t ion at or before eacb stated meeting ot 
the dircetore or at euc h time ae may be pro­
vided 1n the by-laws as a contribution to 
t he capital thf',..eor the an:n fixed as duea 
ror each and ey "r) share held by bill, until 
each aha~o shall, ~nder the proY1aiona ot 
this article. reach the ulti te value there­
of:" 

Section 6601, Laws ot 1aeonr1, 1931, nage 152• provtdea 
1n parts 

" A 21hareh-lder 7 repa~ !. ~ at any t i M 
upon ap~ticatSon to aa~d corporaiton, upon 
such teMts and cond1 t .1 one a a :a&1 be pre­
Pert bed in the by-lawe ot the aasoc1at1onJ• 

Page 126, Sundhe1 on Building and Loan Aaaociationa. 

0 The ~tatutea, in moat jur1adlc t 1ona, provide 
that, ' 4 borrower c:ay reT>&y a loan at an7 time~ • 
an~ while not e7preaely stated, no doubt the 
association would b e ~~pelled to accept part 
payment at an1 time, but thi e qu at1on baa 
ne~er been ra1eed as it 1s t~e uniYeraal cust os 
t o do eo , * ~ * • the borrower 1a not compelled 
t o cancel hie atock; he ma~ repay hie loan 1n 
t ull and retain hie atoek. 

Rot e t hie pro.-1a1on in the "Instalment Stock" , eupra: 

"r or each one hundred dollar reduction ot the 
loan one ot the ebarea ot stock shall be 
canceled." 



Hon . Ira • McBri d e -16- Nov. 15, 1938. 

III. 

While the proposed plftn apparently meets the technical 
requ1rments of mrmborah1P so aa to fall within the prov1a1ona 
ot the statutes, yr t, when analyzed, the ""'llutuality'" feature 1a 
not present, hence ultra vireo . o have hare1nbeforo set out 
what the objoo t and duti es of build ing and loan aaaoc1at1ona are 
and cono1at of , u.nd quoted at length fror.t var1oul' texts and eaaea 
t o illustrate tho tact that a contrac t that permits one claaa 
of stockholder s t o obta!n an advRnt ge over other stockholders 
would be ultra vires . .e e o~clu~e that the plan pronoaed 1a 
ultra vires an aaa1gn some of the rea aons therefor: 

(1) I t is simply a straight loan plan . 

( 2) The borrowing member does not partie 1pa te 111 
the divi dends ao t hat tho djvid~nd may be 
applied i n raduc tion or the loan . 

{3) ~on-borrowing roo:uber!! obtain the oenefit or 
1nterl'tet (am earn i~;s or such) paid b7 holders 
of proposed olaaa of at~ek, which givea non­
borrowinJ ~~bera an a~vantage over ~e~bers or 
such atock . 

(4J Inaolvenc7 

(a) In event o1' inaolvenc)' uncanceled aba.rea ot 
rtook owned bJ borrowers are s ub ject to 
11Ab111t7 • 

(b) ~'o"l-borrowing m mb~P·a :lUSt bear entire loaa 
of canceled ~harea. 

(e) Doee it not att~~pt to create a debtor and 
credit or relatlonahip? 

( 5 ) The eerti~icate of stock t1xeo a definite matur1t7 
date, to-wit, f ifteen years. 

(6) The proposed plan is a aubat1tut1on of present 
building and l oa n plan relative to l~n• t o that ot 
loan compan1ea. 

(7 ) Other reaaons not speo1f1cally liated. 
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Therefore. in answer to 7our 1nqu1~, •1 herebJ aubmit 
it to 70ur nep rtment tor an opJn1on aa to whether or not 1t 
oonforma w1th the law and oan be ap~roved b7 thia part~•nt.~. 
our answer la in the negative. 

R Y llclCIT"l'EUCK 
Attorne7- General. 

JlJi t E'O 

Jamea L. RornBoatel 
Aaa1atant Attorney- General. 


