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Hon. Ira A. ¥elride

Supervisor

Bureau of Building and Loan Supervision
Jeffergon City, Hiseouri

Dear Hr., McBride:

*s are in receipt of the following communication from
yous

"The American iiome Building and loan
Association of &t. Louls is reguesting
formal approval of a new rlan of stoek
which they propose to issue,

in view of the fact that the plan is

unigue and differs somewhat from the
oriinary plan of btuilding and loan pro=-
cedure, 1 hereby submit it to your Depart-
ment for an opinion as to whether or not

it conforms with the law and can be approve
ed by this Tepartment.

I am inclosin: a letter received from the
American dome Favings and Loan Association
setting forth the salient features of the
proposed plan of stoek that you may have
their arguments and understand their view-
point on same."

The American Home Buildihg and Loan Agsociation letter
referred to by you reads:

"Referring to conversation I had with you relative
to the 15 year loan plan, the papers of which
were sent to Jefferson City for your approval,

I enumerate herewith a few of the salient points
in favor of this plan as far as the borrower is
concerned, likewise the Association,
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Prom the borrowere point of view:

This plan we believe will fi11 a long felt want
for a long time loan with small monthly in-
stallmengs,

It carries a rate of 67 interest, which rate
seems to be the prevailing rate of interest in
the minds of the average borrower,

it gives the borrower the benefit of a semi-
annual reduction in the amount of the monthly
paymente,

It permits of monthly paymente being credited
semi-annually on the loan and for each #100.,00
reduction of principal one share of stock 1s
canceled, making the borrowin: shareholder only
liable for approximately one share of stock

for each 100,00 unpaid on the loan,

From the Association's point of view:

This plan is an addition te and not a sub-
stitution for our present regular Building
and Loan plan of loan,

It will, be believe, enable us to attract
additional loans to the Association, thereby
enabling uas to keep our funds steadily employed.

It will f111 what we believe a long felt want
for a 6% interest lean,

It will attract, we believe, loans fro= borrowers
who prefer to pay a specified rate of 6%, get a
reduction semi-annually in interest rather than
pay a higher rate of interest and receive as an
offeet semi-anrual dividends,

It will enable us to regulgte eommission charges
according to the money market conditions, whereaas
under present plan a stipulated rate is made,
irrespective of money market conditions,

#e believe that the future holds out the opportun=
ity to attract money to ue at lesser rates than

we are now paying, which benefit we want to give
to a certain extent to the borrowing shareholder
and this plan will fill this need,
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We are not doing away with our pregent plan
and will continue it for those nembers who
desire i1t. The new rnlan can be operated on
the participating plan, that is, dividends

not exceeding 3% will be allowed on monthly
payments, providing the same are not withdrawn
and applied to the loan but it is our wish
that the borrower does aprly it, even though
by doing this he does not receive dividends on
the small mont ly paymente, for in the long
run he will be the gainor for it is our desire
to .ive to the borrower the best possible plan
which safety and falr dealing will persit,

e have gone over thies nlan of loan and we can
see no objectionable features to it and we
gincerely trust that your office as well as the
Attorney Ceneral, tc whom you submit the plan,
will approve same immediately so that we can
put the plan on the market by September lest.

Ye are enclosing herewith schedule for thie
plan of loan showing how interest will be
reduced as loan is being nald off,"

The schednle appended to the American fHome Building and
Loan Association's letter, shows in part the following:

"rehedule for 15-year New Loan Plan at 6%
interest and “onthly “ayment on accownt of

dues of £5.00 per =month, Tues to be withdrawn
semi-an'mally on the 15th day of Fobruary and
Augunst and aprlied direct to the loan, interest
for succeeding months to be adjusted accordingly.

Tues Intorest withdrawn L¢] “%323
5,00 5,00 1000 .00
5.00 5.00
5,00 5.00
5.00 5.00
5,00 5.00
5,00 5.00
30 .00 970,00
5,00 4,38
5.00 4,88
5.00 4.88
5,00 4,88
5.00 4,86
5.00 4.85 30,00 $40.00




don. Ira A, MeBride -4~ Nov. 15, 1933,

5.00 4.70
5.00 4.70
5.00 4,70
5.00 4,70
5.w ‘070
5.00 4.70 30.00 910,00
Ete," .
And further,

'5.00 «80
5.00 .80
6.00 .80
5.00 «80
5.00 «80
5.00 «80 30,00 130.00
5.00 N1
65.00 .88
5.00 656
5.00 .65
5.00 «86

(1bth year ) 105.00 .“ 150-00 0.00'

Other papers submitted include:
(1) Copy of the non-negotiable promissory note.
(2) Copy of "installment stock" to be used.
(3) Copy of by-laws,

1. The non-negotiable note conta’ns among other things the
following:

"The wndersigned promises to pay to the
# # # #, on or before 15 years after date,
the principal sum of # &« # # # % # Fte,"

Also,

"The undersigzned hereby requests that dues

and dividondl eredited on the shares shall

be applied on the 15th day of February and
August to reduce the principal sum, which

the Association hereby consents to do;

interest for subsequent nonths toc be adjusted.”
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Further,

Also,

"Upon final payment of the entire indebdt-
edness, the shares pledged shall be can~
celed and the value may be applied as a
eredit on this note."

"For each #100.00 reduction of the loan one
ghare of the stoek pledged shall be can-
O.l.do.

The "installment stoek"™ contains, among other things,

the following:

1so,

Also,

"and agrees to pay Dollars
and Tents as dues for one
hundred seventy nine months and balance

Dollars and

Tents as dues in one hundred eighty
months on the shares represented by this
certificate, less deductions, if any
and dividends credited thereon, e uni the
par value of (me  undred Dollare (§100.00)
per share, then the shares shall be deem-
ed to have matured."

"Iuee paid on these shares and dividends
credited may be withdrawn on the fifteenth
days of February and Auguet to be aprlied
as a credit on the loan in connection with
which these shares are assigned and pledged
but if not withdrawn the same shall be
entitled to participate in the dividends
declared by the Board of Directors at a
rate not exceeding 3% per annum,"”

"For each $100.00 reduction of the loan one of
the shares of stoek nledged shall be canceled.”
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3., The by-lawe provide in part (page 15):

"The capital stock of the association may
be isswed in INSTALLMENT STOCK, Pife

PAID S8TOCK and PULL PAID STOCK, in such
classes, in such amounts and at such

times as the Foard of Directors may deem
advisable, but no monthly payment
INSTALLMENT 2TOCK shall be issued, the
estimated maturity of which shall be for

a longer period than fifteen years, nor
shall any withdrawal or membership fee

be charged on any monthly payment IN-
STA . MENT STOCK greater in amount than

two per cent of the par value thereof,
exclusive of any reduction in dividend
rate as may be provided in the certificate,
if the stock represented by suech certifi-
cate is withdrawn prior to maturity. The
difference between the estimated rate of
dividend, if carried to maturity, and the
earnings allowed as provided in any certifi-
cate issued, -hnll 1n no bo eonnidored n

withdrawal fee, ue
ghall be ine Hundro fiigéiggI

And further,

"When payments, less deductions, if any, and
dividends credited thereon equal the par
value of any share, then such share will be
deemed to have matured.”

And further, page 19:

"The dividends so declared shall be credited
as of the last day of "ebruary, or August,

as the case may be, provided, however, unlese
otherwise stipulated in the certificate of
stock, the amount entitled to participate in
dividendes shall be the nar wvalue of Full Paid
shares, and the book value of al! Inetal 'ment
shares,"
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Further, paze 20:

"Al' dividends ere ited on Installment

gtock and Prepaild stock unless withdrawn
shall thereafter form a part of the capital
invested on account of sguch sharee for the
purpose of division of future profits

unless otherwise provided in the certificate
of Bmkc-

I.

Thus, {rom the above, it is readily ascertained that 1if
one borrows (say one thousand dollars), such borrower repays
said amo'nt together with 6% interest on unpaid balances., The
borrower never participates in the dividends; neither are such
applied towsrd the reduction of the loan for the reason that
semi-annually, to-wit, on the 15th day of February and August
the amounts paid as dues are apclied on the loan and when one
hundred dollars is paid on the loan one (£100.00) share of stock
is canceled. (Note By-laws, page 19: "The dividends so doclared
ehall be credited as of the last day of February, or iugust, ete.,
# % #, the amount entitled to participate in dividends sghall be
the par value of Full Fald shares, and the book value of all
Installment shares,”) Thus the shares of stock would have no
book value at any time, It ie simply a straight loan plan; the
borrower paying back dollar for dollar and the company receiving
back dollar for dollar loaned together with 6% interest on amounts
due on loan. The stock transaction iz a fiction. It is just as
stated in the association's letter, supra:

"It will attract, we believe, loans from
borrowers who prefer to pay a specified rate
of 6%, get a reduction semi~-annually in
interest rather than pay a higher rate of
interest and receive as an offget semi-
annual dividends,”

This rlan is similar to what is described by Joseph H,
Sundheim in his book, &£ mndheim Building and Loan Associations,
Third “dition, page 18, as the "Reducing Payment Plan", in which
he says:

“imder this plan the stock payments of the
borrower are applied at regular fixed periods
on account of the principal of his loan. At
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the end of each fiscal period the borrower
is charged with acerucd intersst and premium
(if any) and give- credit for all payments
made, and the remainder is a new principal
accownt for the next fiscal pericd,”

We emphasize thie,

o' ¢ 111 b t und this plan
—EHE-_-'Iglggg%h r;ow:: Ia a nlro'i%g ion

“rsh
d -Esﬁfﬁ Iosses occur, or the ass ion
ivent, the hav g
ou.cr:’ot:.null nvlnrrggzz Tie ﬂ %o
%, Ea - E E!EE:!EE;,
nn! %E a;t :o b 'Zm“m:lg be borne by the

saving members.

And further,

"This plan is legal under present legisla-
tion in nearly every Jurisdiction in the
United ftates as the technical requirements
of membership are complied with."

We shall hereinafter determine whether or not this pro-
posed plan 18 legal under the dissouri statutes,

II.

"As stated in the cases before referred to,
these building and loan associations are
peculiar. The aro conducted entirel
the mnutual Tan, The stockholders are -
members, nog oniy in the usual sense of
stockholders, but are partners with each

other; the corporation is in the nature of
a co-operative association.,”

Layton v, Hough, 169 Mo. App. 213, 1. c. 287.

"As it is sometimes stated in the statutes
relating to, and in the charters and consti-
tutions of, building and loan associations,
the principal object of a building and loan
association is to create a loan fund for the
benefit of its borrowing members, the under-
lying ideas being that, by means of the system
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of small periodical payments provided,

people of limited me ns will be enabled to
become the owners of homes, and thrift,
economy, and good citizenship will thereby

be promoted. By reasom of these favorable
results attending the operation of these
associations and their beneficent purposes,
they have, cspecially before they attained
their present trenendous growth, been favore
ed and granted special privileges by the various
legislatureg, such as peranission to charge
high rates of interert and exemption from
taxation, iowever, with the growt: of these
organizations, evils have crept in, the privie-
leges granted have in many instances been
abused by 'mserupulous officer, and, in

recent years, the courts have been compelled
to subject their transactions to closer
scrutiny,

"Building and loan associations are peculiar
corporationg in that, at the inception, a
share therein has only a nominal value, and

therefor 1i1s made at the e
@i?ho beginnin, md—in ﬁfm capi-
may be driﬁl_nﬁn at the will of the

stockholder b; hie withdrawal. %hile it

be atahed ggnornll; %ggt their hnn!o
essential princ 8 mu t » and

'i uro neither cor a one nor er-
gh e fu lco exten
%o it gg;r cn and nctl-Ti :1 88

gqualify them ac accuratoE with oigor os.

9 Corpus Juris, pp. 920, 921 and 922,

Observe part of Section 5583, Laws of Missouri, 1933, page
182:

"Any corporation heretofore organized or now
exieting under the laws of this state relating
to mutual raving fund, building and loan
associations,' and any corporation organized
in pursuance of the provisions of this article
thall have all the powers provided for in this
article, and the object of such corporation
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shall be the accumulation of a eapital in
noney, to be derived frow payments by its
members in periodical installments or other-
wise, at suc time and in suech manner as
shall be provided in the by-laws, and from
the profits and accumulation arising from
the investment of such payments."

In Kansas City v. Mercentile iutual Building & Loan
Association, 145 Yo, §0, 1, ¢, 52, the court said:

"The property of building and loan associ-

ations is excepted from asressment and tax-
ation by state law; that law providing for
the assessment and taxation of such corpor=
ations by assersing the shareholders on
th91£ shares, and from them collecting the
tax.

See Fection 9768 R, 2. o. 1988,

In Bertche v, Eguitable loan and Investment Association
of Hissouri, et al, 147 Yo, 343, 1. c. 387 et seq., the Supreme
Court, en Banc, said:

"If the statute governing building and loan

associations, and the by-lawe passed in
conformity therewith, fixed no definite or
arbitrary period at which the shares shall
reach their par or maturity value, for a
greater reason the association, a mere
creature of the statute, can not fix an
arbit riod of one hundred months or
%%1 og%or gima within which the shares of
its membe

rs shall reach maturity.

"The law governing the formation of building

and loan associations contemplates a scheme

for paying the capital stock in instalments,

so long as such periodiecal payments, taken in
connection with its other income arising from
fines, dues, interest and profits, are nec-
essary in order to bring the stoeck up to par,
This value represents the amownt which the
shares are expected to be worth, when, together
with the profits upon investsnents, ete., it

has accumulated to the anount contemplated at
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the outset. The actual value of the share
may be very small indeed during the first
years of the association's existence. FPFut
the par value is fixed from the beginning.
The association may be sajid to have accom-
plished the purpose of its organization when
by the periodiecal payments made by its mem~
bers, and the gains therefrom, each member
has paid up to the amount fixed by its
charter. (Endlich on Bldg. Asen's (2 7d.),
860G 12.’

"It 1s a well settled proposition that the
transaction between the association and its
members 18 not a loan in a direct sense of
the word, but only a prepayment or advance-
ment to the shareholders of that to which he
will ultimately be entitled."

And further,

":ndlich on Bullding Associations (2 Ed,.,), sec~
tion 331, in speaking of the advancements of
the association to its borrowing members,
thus etates the rule: 'as to the repayment of
the principal, the design is most simple, The
member, bound by his original contract with
the association to make stated periodical
payments of fixed amounts, strengthens his
undertaking, toc the greater security of the
association which has parted with its funds to
him . « « « « by mortgaging his property as a
pledge for such discharge to the end of the
society's existence . « « . « The member,
mindful of the impossibility of evasion, con-
tinues to pay his regular dues, These, to-
gether with all similar payments made by the
other members, and together with all the
revenues from whatever sources flowing into
the society's coffers, are added to the common
treasury and again made the means of securing
new profits, until the period arrives when the
association is ready to wind up. The shares,
his own interest in the society's accumulations,
have now reached their contemplated value. But
the borrower has anticipated that result, and in
80 doing has given the association the right to
make itself whole, to reimburse itself not only
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for what it has :iven him, but also for

what he has agreed to add to that amount

by way of mremium offered, out of the sum
standing to hie credit as a member of this
society. That sum 1= necessarily the amount
he has received, plus the pre=mium he has bid,
The society aprropriates this and the prinei-
pal i# repaid.,’

"Again at section 338, the same author says:
'""hatever is paid by the borrower by way of
premivm, interest, duecs, fines, etec., becomes
a portion of the common fund, and being rein-
vested adds its profits to the great bulk in
which he has a proportionate ingerest; and
these being again reinvested, and o on ad
infinitum, econtinue to swell the assets of the
association until in due coursce of time, distri-
bution can be made, and advanced members may
be relieved of their obligations. Thus 3;*
borrower himeelf profits by his own 8,'

"The question as to the righte and obligations
of the stockholders and the assoclation hae
received much consideration of la te in several
of our sister “tates, and the trend of the
more recent decisions 1s that any contract
made by such an agsociation in contravention of
the gtatute and its by-lawes is ultra virees and
void.

"A11 members must participate equally in the
preofits and bear the losses, if any, in the
same proportion. (Note the paragraph in the
Association's letter, to-wit: 'It permite of
monthly payments being credited semi-arnually
on the loan and for each §100.00 reduvction of
principal one share of stock 1s canceled,
making the borrowing shareholder only liable
for approximately one share of stock for each
$100,.00 unpald on the loan.') This is the
fundamental law of building and loan associa=-
tions organized under the different statutes
throughout the Union. The provisions in the
borrower's notes and deeds of trust sought to
be released, to the effect that the shares of
stock pledged to secure their payment shall
reach their full par value at the end of one
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hundred monthe and the secwyritics canceled
and satisfied regardless of the earnings of

the association, is clearly subversive of

the legislative scheme governi EEIIiin and
Yoan associsntions and contrar __%o e clear
Tetter and spirit of ouvr lEEﬁ%ttl. The plan
which seems to hava been adopted by the

apsoc iation in respect to the loans in question
is glaringly prejudicial to the non-borrowing
members, and its enforcement will work a great
in justice and hardship. Besides it would be
inegquitable and wnfair. The rights of the
borrowers must be determined from the stand-
point of their relation to the non-borrowing
stockholders,”

And further,

"The association being organiged under a mutual
plan must treat all of its members equally, and
any contract whereby one stockholder obtains
greater share of profits than another would be
vioclative of the principle of mutuality between
the stockholders. The plainest principles of
Justice and honesty clearly forbid that one
class of stockholders equally meritorious should
be compelled to suffer that others may profit
thereby. In the last reported case to which we
have been cited on the gubject, ¥ing v. Internation-
al Bldg. Loan & Inv. Umion, 170 I11. 1356, the
court there holds, that a building and loan associ-
ation, organized and based on the mutual plan,
requiring subscription to ite capital stock to be
made in po riodical paymentes, which should continue
mtil the payments, together with the earnings of
the agsociation should equal the full face value
of the shares, has no avthority to issue a certi-
ficate of stock wherein it agrees to pay the
subseriber the full face value of each share at
the end of gix years, on payment of seventy-five
per cent per month on each share during said
period. In the case of Yierman v. International
Bldg., loan & Investment "mion, 67 Il1. App. 680,
the appellate court of Illinois held that a building
and loan association iz a mutual company and bound
to treat its members equally, and any contract
made by such association in contravention of such
mutuality is ultra viree and void. The the same
effect 1s Baltimore B, & L. Ase'™n v. Powhatan Imp,
Co., 39 Atl. Rep. 274."




In 711liams v. Verity, 98 Wo. App. 654, 1. c. 659, the
court said:

"It ie& contended by the assignee that a
building and loan acsrociation can not
arbitrarily fix any period when its
sharers gral) mature, and that a borrow-
ing stockholder is not entitled to have
a deed of trust, given by him to secure
the payment of his monthly dues, released
until such dues are paid and the earnings
thereon bring his stock to par; and that
therefore the action of defendant in fixe
ing the number and amount of the monthly
dues to be paid on the Coulter stock by
the plaintiff to bring such stock to par
and to entitle her to a release of the
deed of trust as to lot 2, as stated by
its secretary in his letter to Rowley &
Owen, was arbitrary and in excess of its
auvthority. 's was said by us in another
case, there are only two ways by which a
borrowing stockholder, under the statute
of 1889, may be entitled to have released
a deed of trust given to secure the payment
of his monthly dues, one of which i+ when
he repays the advance, as provided in
section 2813, and the other, when the pa
of monthly dues on hie stock and the profits
of the business of the association together
become sufficient to mature suech stoek, or
bring it to par. Caston v. Stafford, 982
¥o. App. 182, And when such an association
fixes and declares that the payment of any
given number and amount of monthly duers will
bring the shares of its stockholder in the
association to par, it acte in excess of its
authority; for whether or not any specified
number and amount of monthly payments would
bring its stock to par must depend .on the
earnings thereon, which, of course, iz an
element of uncertainty in the business that
renders it impossible for it, or any of its
officers, to determine in advance when ite
stock, or any part of it, will mature, or,
which is the same thing, reach par. It seems
clear to us that the act of the building
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association in determining and represent-
ing that it required the payment of forty-
six monthly payments of $9 each to bring the
Coulter stoek to par, anéd to thereby author-
ize a release of the deed of trust, was
arbitrary and capriclious--ultra vires,”

“ee also, Ciston v. Stafford, 92 Wo. Anp. 182,

fection 5803, Laws of ¥Wissouri, 1931, pase 154, provides
in part:

"iac! shareholder shall pay to said corpora-
tion at or before each stated meeting of

the directors or at such time ap may be pro-
vided in the by-laws as a contribution to

the capital thereof the sum fixed as dues

for each and every share held by him, until
each share sghall, under the provisions of
thi: article, reach the ultimate value there-
of:

Section 5601, Lawe of Vissouri, 1931, page 152, provides
in part:

"4 shareholder may re a loan at any time
upon aprlication to said corporation, upon
such terms and eonditions as may be pre=-
seribed in the by-lawe of the association;”

Page 126, Sundheim on Building and Loan Associations,
says:

"The statutes, in most Jurisdictions, provide
that, 'a borrower may repay a loan at any time,!
and while not expressly stated, no doubt the
assoc fation would be ¢ 'mpelled to accept part
paynent at any time, but this question has
never been raised ag it is the universal custom
to do #0, # % # # & the borrower iz not compelled
to cancel his stoek; he ua; repay his loan in
full and retain hie stock,

Note this provision in the "Instalment Stock", supra:

"For each one hundred dollar reduction of the
loan one of the shares of stock ghall be
canceled,"”
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ITII.

while the propesed plan apparently meete the technical
reguirments of membershipr sc as to fall within the provisions
of the statutes, y-t, when analyzed, the "mutuality" feature is
not present, hence ulira vires. ¥e have hereinbefore set out
what the object and duties of bullding and loan associations are
and conglst of, and gquoted at length from varioue texts and cases
to 1llustrate the fact that a contract that permits one class
of stoekholders to obtain an advantage over other stoekholders
would be ultra vires. %e coclude that the plan provosed 1is
ultra vires an assign some of the reasons therefor:

(1) It is simply a straight loan plan,

(2) The borrowing member dces not participate in
the dividends so that the dividends may be
applied in reduction of the loan.

(3) ‘“on-borrowing members obtain the benefit of
interest (and earnings of such) paid by holders
of proposed class of stock, which gives none
borrowing members an advantage over members of
such stock.

(4) Insolveney:
(a) In event of insolvency uncanceled shares of
etock owned b borrowers are subject %o
11lability.

(b) VYone-borrowing m-ombers must besr entire loss
of ecanceled shares.

(e} Does it not attempt to create a debtor and
creditor relationship?

(5) The certificate of stock fixes a definite maturity
date, to-wit, fifteen yearse,

(6) The proposed plan ie a substitution of present
building and lcan plan relative to loans to that of
loan companies.

(7) Other reasons not specifically listed,
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Therefore, in answer to your inquiry, "I hereby submit
it to your lLepartment for an opinion as to whether or not it
conforus with the law and can be approved by this Departaent,”,
our angwer is in the negative,

Very truly yowrs,

James L. HormBostel

Assistant Attorney-General,

APPROVEDs

T TOY MoKITTRIOK

Attorney-General.

JLHSEG




