BUILDING AND LOAN: Wwithdrawing shareholders not entitled to
subsequent dividends or earnin:s,

— f

19 (/7/7 FILED
September 8,19334

Hon, Ire A, McBride

Supervisor

Pureau of Building and Loan Supervision
Jefferson City, HMlissouril

Dear r, HeFride:

Thie is to acknowlcd.e receipt of your letter which
reeds as followss

"2 majority of the bui’ding and loen essoci-
atione operating in HMissowril have withdrawal
notices on file in considerable amounts,
“ractically 811 of such notices have been on
file for some time and are being paid on a
pro-rata beseis ar the statutes provide,

In the ordinary course of business, it will
be guite some time before the notices filed
conld be pajd and 31t is norrible that it
would be =& long as three years before the
full amount of the notices on file could be
peid froam the usual receipts of the associa-
tions,

‘ection B6 4 R, &, Hissouri, 19381, governing
withdrawals reads in part ss follows:

'eny sharehclders wishing to withdraw
from said corporation, shall, subject

to the provisionsg of the by-lawe and

ites certificate of stock and the limita-
tions hereinafter mention~d have power
to do se upon giving one month's written
notice # & % % the member sv withdrawing
# # # % shall be entitled to receive the
amo nt actually withdrawable according
to the by-lawe of the cornoratio and the
rrovisionsg of the certificate of stock.'
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A large number of Missouri bullding and loan
associations have by-laws covering the payment
upo withdrawal: that reads in part as follows:

'Upon withdrawal, the certificate holder
sha'l be entitled to the amovnt paid

in with 811 dividends that have been
declared and credited and in addition
therete interest from the last dividend
date to the time of withdrawal at such
rate as may be fixed by the Board of
[irectors,'

Practically all of the officers of ¥Wissourl
Ascsociations take the position that the share-
holders who have filed notices of withdrawal
are rnot entitled to participate in the earnings
of the association after the date of filing
their notices, This position 18 also taken by
the upper courts of & n mber of states and is
generally considered fair and Just,

It peems cleer that most of the ssgociations
will declare at lesst two semi-annusl dividends
and poseibly as meny ss three, four or five such
dividends dbefore the last of the notices filed
could be paid from the ususl receipts of the
asgociation,

A grest meny shareholders who have filed notice
of withdrawal have writien this "epartment com-
plaining that the action of the officers of the
association !In denying them the right to partici-
pate in the earnings after the date of their

not ice is srbitrary and unfeir, The; have asked
for sdvice as to their rights in the matter,

%e will appreciate your opinion in regard to
associations, confronted with withdrawal demands
they wil! be unable to meet for a léng period of
time, being within their rights under the law
and the by~law as quoted in denying the share-
holders who have filed withdrawal notices the
right to participate in such dividends as will be
declared in the future while their notices of
withdrawal are wnpaid,”
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In your letter you state that "practieally all of the ’
of ficers of dispourl issociations teke the position that the share-
holders who have filed notices of withdrawal are not entitled teo
participate in the earninge of the associstion after the date of
filing their notices. This position is also taken by the upper
oew&.: of a number of states and is generally congldered fair and
Just,

Un September #nd we wrote you reguesting the nemes and
citations of the decisions of these upper courts and on Septembep
6th, 1933, you replied theretc with this statement:

“In reoly to your letter of September £nd,
request cigtations on the matter as to
whether lders on withdrawal in & bullde
ing and loan assoeciation are entitled to dividends;.
I a= hsnding you the proceedings of the FEleventh
Ammual Southwestern “tatee Uroup Bullding snd
Loan Conference held at Denver, Colorado, July
18-19, 1938, snd refer you toc the speech of
De He Theard on the subject 'Recent Building
and Loan Jurisprudence "Way Town South in the
Sovthwestern Group”, which reviews this matter
rether thoroughly,”

%o read this speech of D, H, Theard very carefully and could
no:drmd anything therein in point, lowever on page 108 this was
saids

"The aprlicedle Loulsians statute contained no
rule on the subjeet, and some asssocistions paid
dividends %o members on the withdrawal list,
while other sssociations did not, - _

The “eliance iLomestead abolished the t

of dividends to shareholders on the wit al

1list by & new Dy-law, and eleaimed the retrogpective
operation of this new rule,"

¥r. Theard them quoted from the Loulsisne Court (vrlando v. Reliance
Homestesad /‘spocistion), ¥e re-guote:

"ta 0w, . e it pooms to me that 1t would be
fomauttootu-. in the absence of clear
egislative mandate, to require that he should
also, in addition to these preferential rights,
share in the profits made during the periled
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required to accumulate a sufficient amount

to retire his shares, lHe canmmot eat his cake
and have it, %here those who have invested

in homestesd shares, demand the retura of thelr
money, it 1s manifest that the homestesad associs~
tion must be accorded tize to accuaulste cash

for that purpose. '"te."

An< further, guoting from the speech:

"The entire aubject matter in ‘ouisiana 2 now
covered by a comprehensive statute on bnncuu
and 108N, @ % & ® & @ 4 9 B O 5 0 o # 0 ¥ "

we have not been sble to find any case in other Jjurisdictions
in point on the subject stated in your letter., It must clways be
borne in mind that the statutes of ¥issouri degermine the limitations
of a buildinz and loan associstion, consequently if a decigion of
another gourt is refersbdle tc a statute in that State such decision
would not be applicable to Missour! bullding and loan associations.
#issouri's statute covers the point in inquiry. Yow lett-r, howsver,
eonfuses withdrawing shareholders with that of shareholders who
heve filed notice of withdrewal,

At the outset we desire to call your attention to fection
§804, Lawe of ¥issouri, 1981. page 166, whieh provides the time one
becomes a withdrawing member:

"Any shareholder # # @ wishing to withdraw

@ # #, ghall, subject to the provisions of
the by-laws, and his certificate of stogk and
the limitations hereinafter nentioned, have
power to do so, upon giving one month's written
notice of his intertion sc to do, # & & or at
guch other time as the Ly-laws may provide.
If given before a stated meeting, the tine of
guch notice shall not be deemed 0 have goume
wnenced ¢ m until the first stated meeting
theresafter."

The above fixes the time one is placed on the withdrawal list snd
such would be eonstrued and considered the tize of making appliecation
for withdrawal,

Ve state the premise upon which this opinion is written,
nsuely, whether or not & withdrawing shareholder is entitled to
dividends or earnings of a building and loan asssocistion when the
withdrawal amount thereof is pro-reted besause of insuf'ficient
funds on hand applicable to their payment and the withdrewing
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shareholder will not be pald until long after he has withdrawn,
Above we have defined what constitutes a withdrawin; sharehclder
end this definition should be borne in mind with reference to the
premise sbove stated,

fection 5604, supre, provides in part:

"The member eo withdrawing, « # &, shall, if
his stock be withdrawable according to #» ¢ &
be entitled %o receive the amount actumlly
withdrawable at the time of making application
for withdrawsl ete, "

And further,
"Such notice of withdrawel ghall not, however,
make sueh % a creditor
of the assoeis o shall be
and remain that of a 0 .

Section 58583, Laws of Nissouri, 1933, page 183, in dealing
with who is entitled to dividends and earnings has this provisions

"There shall be 1ssued tc ev:ry sharseholder a
certificste signed by the president and sec~
retary of the corporstion, and evidenced by ite
corporats seal, setting forth distinetly and
clesrly the class of stock for which he has

% ﬁﬁg o&ﬁ'bo '1. ar -

ieb A%
thdrawable, Such
sertificate of stook togetner with the dy-lawe
snd the provisicns of this chapter shall st all
tines determine the liability of the aseoeistion
to the stockholdera and the relations of the
stockholder and the association,”

Therefore, only sharsholders receive dividends end esarnings,

‘he "mited ‘tates District Court in the case of In e Puges
Sound “avings and Loan 2ss'n, 49 P, (24) 982, 1. c. 925, eaild:

"The shareholders are bound by the statu

provisions and by«laws not inconsistent wil
the statute.,"
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ihe Kansss City Court of ’‘ppesls in the Appea! of Fowell
and Doyle, ©8 ¥Yo. fpr, 206, 1, c. 300, sald:

Fine defendant (Fguitable “avinges and Loan ‘s80e-
ciation) 42 purely & creatior of the rtatue,
having only sueh powers ez the statute gives
end such as are necessarily lsplied., PEut we
have not seen any suthority which in the le=a:t
lends countenance to the sugseztion, that whemn
& coprpor:ztion 12 clothed with certaln limited
powers, suvarded with the most explicit directions
for the manner of their ezerclse, that it ies ‘m
the province of sugh corporation to depart from
such direction in the cornduct of its business,”

Thus, & bullding and loan sssociation mey not have any
by~ 'aws that ere contrary to the statuts snd their business shall be
conduct-d in gonformity thereto., 7e look to the statute then to see
whet a ghareholder io entitled to regelive when he bhocomes a withe
drawing member, Seation E804, supra, »sge 156, in part provides:

"The member go withdrawing, & = #, shall, 1If
his stock be withdrawsble according to % & &
be entitled to receive the anount astually
withdirawable at the tize of making epnlication
for withdrawal ete,"

The guoted parts of secticns 5583 and 5604, supra, d:=finigely
iz the smount e withdrawing member (shareholder) regeives, to-wig,
"the amount actually withdrawable at the time of mmking applicetion
for withdraval.,” For the purpocre of ument, assum: that a building
ané loan essociation has sufficlent s ap-lieable %o pay withe
drawals and & momber withdrawes and is pald, Uces such withdrawing
member receive any farther dividends or earnings after he hes been
peid? Certainly not. Then ; shovld & withdrewing mealLer recelve
eny dividends or esrninge 2imply because the associstion does not
h:zve funds on hsnds in which to pay hiam, but, as 1s required by law,
the asgociatlion zuet pro-rate the payments,

It is toue that & withdrawing meaber never lecomes s creditor
of the asgocistion but his status remains thet of a shareholder,
fection 8804, supra, lowevar, such withdrawing member iz not a share-
holder in the sense that it entitles him to subsequent dividends op
earnings but is clar2ified as o "withdnvi?: shar-holder entitling
him to the righte and privilsges of such. us, when mnem-er - withe
drew the assoeiation would have withdrawing and nonewith rewing sharee
holdera. The latter would be entitled to subsequent dividends and
earnings for the resson that such aeabers would continue to pay into
the association on thelr dues and obligations snd would not have
the preferential rights of withdrawing members., Therefore, = withe .
drasing shareholder is not entitled to esrnings or dividends because
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first, when one withdraws his dues and obligations cease and he pubs
ne more money i~ the assogiation; seeond, he becomes prefer-ed over
non~withdrawing membders &8 t0 the funds on hand for payment of

with rewal; third, he would be entitled to share in the profits
made during the period regquired to acoumulate a sufficient snownt
to retire his shares, Thus, to prohibit members from participating
in the dividends or earnings after withdrawal, Section 56064, s pra,
wes written into the law limiting such withdrawing shareholders to
only "the amount actually withdrawable at the time of making applie
cation for withdrawal®, If withdrawing members were not restricted
§° the amovnt astumlly withdrawable but allowed to participate in
future earninis and dividenda then it would be inequitable =2 between
them snd nonswithdrawing shareholders.

it is our opinion that withdrawing members are not entitled
to dividends or earnings of a building and loan arsociation even
though the full withdrewva! value of his sharas 12 not pvald and he
receives only a pro-rated agount of same each month,

Yours very truly,

Jamee L, HornBostel
Ageietant Attorney-Oemeral,

APPROVTDs
W) C
ittorney-veneral,

Jlii e EG




