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Hon, Ira A, MeBride

Supervisor

Bureau of Building and Loan Supervision
Jefferson City, Missouri

Dear Mr, McBride:
This is to acknowledge your letter which is as follows:

"Attached is a letter from the firm of Igoe,
Carroll, Higzs & Keefe of 3t. Louis, which
is self-explinatory.

I would like to have you give this Departamemt
a ruling on the guestion raised by Mr. Robert
J. Keefe in the inclosed letter,"

The appended letter to which you refer reads:

"I mentioned in the legter which I wrote to

you today, in snawer to {:ur inguiry sbout

some matters pertaining the Homestead
Building and Loan Assoclat’'on, thet there

is some uncertainty with respect to the
appointment of attorneys in s case where the
receivership proceedings were instituted

prior to 1931 and the attorneys for the receiv-
er were appointed by the Court,

I do not find in the statutes as they were
ppior to the 1931 amendment any provision
authorizing the Supervisor of the Bureau of
Building and Loan Supervision to apbpoint
attorneys to represent him as receiver.

There 4s in the 1931 amendment (Lavs of 1931,
Sec. 5627, p. 163), sub-paragraph 3 (p. 165),
the following provisions
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'"The supervisor shall receive a resson-
able compensation for his services in
menaging and conducti the affairs of
such association J for his services
as receiver, which, together with his
necessary expenses, including his fees as
supervisor or compensation as receiver nl

Sy mimlme ek

expenses, a be paid out of seid assets
and %o be fixed by the court, but shall

not exceed 5% of the eassets of such associs~
tion,!

The above reference te 'the loeal attorney, if one
be employed by him' is the only statement I can
find in the statute which might be construed as
suthorizing the supervisor to appoint an attorney.
I am doubtful of the proposition that this author-
izes the appointment of an attorney to represent
the supervisor in his capacity as receiver as

dist ished from his capacity in performing
other ies as superintendent. OUrdinarily, in
regceivership actions the attorneys for the receive
oru::o appointed by, or at lsast approved by, the
court,

I brought this matter to the attention of Mr,
Izoe and he suggested that it might be well for
you to obtain the opinion of the Attorney Genmeral
upon this guestion. I believe it would be ad-
visable to do that."

Section 5579, Laws of Missouri, 1931, p. 148, provides in
part the following:

"The state burea: of building and loan super-
vision and the supervisor of bullding and loan
associationz shall have charge of the execution
of the laws relating to mutual savings fund,
building and loan associations, etec. & & & » &
The supervisor of the bureau of building and
loan associstions shall have the power to insti-
tuge in the name of the stete of Missouwri and to
defend suits in the courts of this state and the
United “tates. = & = "
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Section 5628, Lawe of Misgoupi, 1931, p. 160, reauds as
follows: .

"It shall be the duty of the supervisor of
building snd loan associations of the state
of Missouri to administer and enforce the
provigions of this article,"

Thus, ag supervisor of building and loan associations you
have complete charge and control., Now as supervisor do you have
power to aproint an attorney or who is the attorney that represents
your Department as supervisor? e statute does not provide for
aprointment of an attorney by you, The Bureau of Build and
Losn Supervision is a department of the State and it devolves upon
the Attorney General, as part of his duties, to advise and act if
you deesire an attormey.

Section 11274, R, 3, 1929, reads as follows:

"vhen required, he shall give his opinion, in
writing, without fee, to the general assembly,
or to either house, and to the governor,
secroetary of state, auditor, treasurer, super-
intendent of public schools, warehouse comnis~
sioner, superintendent of insurance, the state
finance comzissioner, and the head of any
state department, or any circuit or prosecuting
attorney upon any question of law relative to
their respective offices or the discharge of
their duties,”

Section 11275, ., &. 1989, reads as follows:
"The attorney-gemeral shall appear, on behalf
of the state, in the supreme court, and have
the management of and prosecute, or defend,
sz the case may require, all appeals and
writs of error to which the state is a party,
other than those in which the name of the
state is used as nominel plaintiff in the
courts below.”

Section 11276, R. S. 1929, reads as follows:

"The attorney-geners! shall institute, in the
name and on the behalf of the state, all

eivil suits and other proceedings at law or
in equity requisite of necessary to proteect
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the rights and interests of the state, and
enforce any and all rights, interests or
claims against any and all pereoms, firms
or corporations in whatever cowt or jJjurise
diction such action may be necessary; and
he may also appear and interplead, answer or
defend, in sny proceeding or tribunal in
which the stste's Interests are involved,"

Section 11277, Laws of Missouwri, 19335, p. 177, reads In
part as follows:

"The attorney-general may at the request of
any officer, board, Buream, Comnission, or
Institution, or agent of the State, assign
en Assistant Attorney General to perform the
duties prescribed by section 11275 of this
article before or upon the behalf of such
officer, Board, Department, Buresamn, Insti-
tution or Commigsion or agent, and may upon
request as aforesaid from time to time re-
assign such Assistant.”

You have called upon this Department on numerous occasions
for advise concerning your duties as Supervisor of the Bureau of
Building snd Loan /Associations and, as under the statiute, we .
porformed our duty by giving you such opinions.

fectin 5684, Laws of Migsow!, 1931, p. 181, provides in
part as followss

"It shall be the duty of the supervisor, in
person or by one or more persons by him
appointed for that purpose. who are not officers
or agents of or in eany manner interested in any
building snd loan association, to make a full
and erreful exeminstion of the affairs of any
end all associations in the state as often as,
in the discretion of the supervisor, t e cone
dition of any sssociation may require etc., # # &"

Section 5686, Lasxs of Missouri, 1931, p. 162, provides in
part as follows:

"o association shall cease to do business or
aitempt to meke a voluntary assignment of its
assets or in any other mamner to ligquidate its




affairs prior to the maturity of all of
its stock, except with the consent of two-
thirds of its stockholders smd the approval
of the supervisor of building and losn
associations.”

And further,

b § 4 uy umhtim attempts to make such an
assign the superviscor shall upon his

own inlth‘i ve take charge of the association
and of its assets and shall menage and conduct
ite business."

And further,

"Or if it shall appear to the supervisor from

any report of such associations or from any
examinstion made or casused to be made by him,

or from any knowledge or information obtained

from any other source, that sueh association

has committed a violation of its charter or is
ecting unlawf:lly, or: that such association is
gconducting its business in an unsafe or unauthoriszed
manner, or that the assets of any such acssociaticn
are Insufficient to justify the continuance of
business by such association, or it shall appear to
the supervisor that it is umsafe or inexpedient

for any such sszsocistion to e-mtinue to transact
business, the supervisor shall communicate the fact
to the officers or directors; such officers or
directors shall be sllowed sixty days in which %o
make the sesets sufficient or to correct the
illegel practices.’

ind further,

"in case such assets are not made sufficient, or
the illegal prsctices corrected within e time
fixed by the supervisor, or if the directors
regquest the supervisor so to de, the supervisor
shall take charge of the assoeiation and 1t-
assets and menege and conduct its business,”

Section 5627, Laws of Missouri, 1931, op. 163 and 164, provides
in part as follows;

"Upon taking charge of an essociation under any
of the provisicons of this article, the supervisor
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shell as soon &as practicable, ascertain b; a
thorough examination of its affairs, and
appraisel of its assets, its financial cen-
dition; and if froa such examination and
appraisal it appears to the supervisor of such
assoclation 1s in a condition to safely resume
businees, he shal! return the ussets and the
conduct of the association to igs officers and
directors.”

Thus, s supervisor other dugies are imposed upon you
relstive to build and losn assoeiations whose conditions are
es those mentiocned in the foregoing two sections.

Section 5626, supra, also provides:

"The possession of the supervisor in charge of

the affairs and assets of such associetion

shall be construed ar the possession of the
state of Missourl and that the property is in
custodia legis and the placing of said propériy
in the hands of said supervisor by the directors
end/or the taking of possessicn by the supervisor
and his appointament as receiver of sald m
by the circuit eourt, as provided in this article,
shall not be construed as a proceeding on accoumt
of insolveney or thet said eassvelation has
committed an: sct of bankruptey; but the said
supervisor shall promptly proceed and continue

to collect dues and interest from the stock-
holders end berrowers of the association and

may bring and/or defend suits in the name of

the association and may aunthorize and direet the
foreclowmre of deeds of tust and/or mortgages,
and ray its operating expenses end In his discre-
tion its debte to its general creditors, empl
such help as he needs to manage and operate
assgociation, including, if necessary, a loecal
assistant deputy to represent the supervisor in
his absence froa the county, and a local attorney
to represent him in all legal proceedings; + = & ¥

Section 5627, supra, also provides:

"The supervisor may st any time after he takes charge
of the assets anc the affairs of an associstion,
institute proceedin s in the cirecuit court in the
city or county in which said association has its
prinecipal office, and have himself appointed tem-
porary receiver, until it is determined whether or




not such association can resume business;

or appointed receiver for the purpore of
winding up ite af‘airs, and the court shall
upon such application, appoint the supervisor
such receiver; and 2s such receiver the super-
visor under order of the court in sueh pro=-
ceeding make compromise and settle with the
borrowers of sugh association the amount of
eredit to be allowed any loans on account of
the value of the stock held as collateral to
such loans, etc.”

nd further,

"The supervisor shall receive a reassonsble com-
pensation for his services in managin: snd con-
ducting the affairs of sugh association and/or
for his services fis receiver, which together
with his necessary expenses, including his fees
a8 supervisor or compensation as receiver and
the fees of the local attorney, if one be emnloy=-
ed by him, together with his necessary e penses,
are to be paid out of sald ascets and to be fixed
by the court, but shall not exceed & per cent
of the zsegetz of such sssociation, Any compen=-
sation received by the supervisor or as
receiver sz provided in this artiecle other than
his sctual expence incident thereto snd the fee
of the local attorney, if one be employed by him,
shall be turned in to the state tressurer for the
credit of the department of state bullding and
loan supervision."

From & reading of the above sections it will be seen that the
supervisor upon taking charge of a bnilding end loan essoclation may
do same as supervisor or as temporary receiver or as recelver,
fection 5262, supra, provides thet whem the supervisor takes over an
associstion as supervisor and/or temporary receiver in ord-r to
reorganize it that he shall have the power to appoint a local att
tc represent him in all legal proceedings (hereinafter limited).
And Section 8627, supra, provides the fee and limits the amount thereof,
of the loeal attorney, if employed, shall be paid out of the assets
of such asssociation and is fixed by the court.

Section 5628, Lawes of Missourl, 1931, p. 165, reads as follows:

TAPTORNEY- 'ENERAL TO ACT.--Such court proceedings
shall be conducted by the attorney-general of the
state, and in the name of the State of Missourl
as plaintiff, at the relation of sald supervisor.
The actual expenses of the attorney gemeral shall

be um#ﬁub\an‘him}ounm sion fumd
in ru-r;ing out the provisions of this tutton?
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Thus, Section 5688 provides that all court proceedings
necess:cry and incident t: the taking over of a building and loan
association by you as supervisor, temporary receiver or receiver,
shall be instituted b, the Attorney-Ceneral. And, “ection 5626
provides that when you have taken over an assoclistion &s supervisor
end/or temporary receiver for the purpose of opersting it that you
heve the right then only to employ 2 locel attorney to assist you
in a1l legal proceedings. Such legal proceedings would be for the
purpose of ¢ollecting assets, pay=zent of clajms ete, and to sdvise
the loeel "assistant deputy" but such locsl sttormey may not
represzent you in court proceedinzgs instituted by or against you.

Ve agein emphasize the fact that a1l sulte are brought in the name

of the State of Hissouwri, Section 6579, supra, A local attorney

m;c onedlivmg and residing where the home office of such association
is located.

The law does not provide for the appointment of an attorney
either local or general to represent you or do anything in yowr
behalf when you are aprointed receiver, such being reguired of the
Attorney~ eneral.

From the above and foregoing we hove shown thet you as supervisor
have complete charge and eontrol over all building and loan associa=
tions suthorized to do business in Misgour’; it being part of yowr
duties to examine into their affairs to ascertain If they are com=
plying with the statutes. If an association is not conducting its
business in the memmer preseribcd by law then it becomes your duty
to take charge of it and conduwet its businees for it. 'fter taking
over such assoc iation, if 1t 12 possible or advisable to reorganize
it and return the management of same to its board of directors,
then such is your duty. GHowever, if such association's affairs
warrant the liguidation ghereof then you are appointed receiver by
the couwrt which changes your status regarding that association from
supervisor to receiver., When you are appointed recelver you may
not appoint an attorney tc represent you as such. The statute then
requires the Attorney-Gemeral to perfrom all legal matters for you.
Fven now any questions erieping as to your receiverships you submit
to us and we advise you aeoordinglz, end the opinion requested in
this instance illustrates this fact.

‘he enclosed letter shows that the arssociation mentioned there-
in is dn'reccivership for the purpose of winding up its affairs
and that you have been appointed receiver, Mr. Robert J. Keefe,
writer of the letter addressed to you, espresses doubt as to your
eapacity to appoint an attormey when an sssocistion is in youp
custody as receiver. ¥#e quote:

"I am doubtful of the proposition that ghis
authorizes the appointment of an attorney
to represent the superviser in his capacity
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as receiver ag distinguished fros his capacit{
in performing other duties as esuperintendent.

It 18 our opinion that {1) this Jepartment is requited to
represent you ss supervisor on all matteres concerning the Bureau
of Buillding and Losn 2scsociations; (2) that when it becomes necessery
for you to take charge of an associstion, then this Department is

uired to file all court proceedings necessary and incident thereto;
(3) that when you take charge of an association you mey appoint a
local attorney to represent you and/or the local assistant deputy

¢ a plan of reorganization is being effected or until you

return the business a’fefts of the assoclation to its board of
directors. Bt the duties »7 gvch local attorney shall not be to
represent you in G« iwingle; or defending of any suit in court,
as such s required o™ gthe .itorney~General; (4) That if an
associstion 18 plsced in your care and custody as eiver Ly the
court, then only this Lepartzent roprosents you as is required
the statute. Therefore it is unnecesssry to pase upon the question
submitted,eas to whegher you appoint the loesal atteorney ¢r* muzt his
appo intment be approved by the court, s& you or the court may not
do game but the statute regquires such duties to be performed by the
Attorney- 'eneral. We are mindful of the custor heretofore existing
relative to the apnointment of local attorneys when sssociations
are in your custody as receiver, but sveh, in our opinion, violates
the =pirit as well 28 the lettsr of the statute. ‘

Yours very truly,

James L, HornBomted
Assistant Attorney-GCenersal.

APPROVED:
0 e
fttorney~-icneral,

JLiEG




