
BUILDI NG AND L OAN ASSOCIATIONS: RIGHT TO ElliiTER INTO 
AN AGREEIYIENT TO EXTEND 

v PAYMENT OF NOTE AND DEED 
OF TRUST . 
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Honorablo Ira A. c.ur1de August • - 1933 

and tho third party does hereby 
acce,t)t the surrender or oald 
stock, suLject to the provisions 
of this ~omcnt_ and releases 
f irst parties from the payment 
of turthor duos thereon. " 

upon tho surrender of the certificate as 
prov1ded f or 1n tho quotod paragraph. tho borrovor would become 
a non-member of the assoc1at1on and tho legal effect of the ox
tension agrGemont would be to make a lonn to a non-m~mbor ot 
an asaoc1nt1on. 

Sec tion 5594. Laws 1931, page 149, prov1dess 

"o * -:.t The moneys accumulated f rom 
pnymonta on account of atook, inter
est_ pre~1ua and flnos , as aforesa~, 
or from any other aouree wl~tsoever, 
after due allowance de for nocossary 
and proper oxponses, and oubject to 
tho provisions hore1na!"ter a et fer th 
respecting the ~itbdraval nnd eancol
lat1on of ahares and accumulation or 
contingent fund , y , at ti a provided 
in tho by- laws, bo of fered to auch 
sharoholdor or wbarehol dore w.ho shall 
bid the ld ;heat premium for the 
preference or prlor1ty oi right to have 
the loon or advance of a 8UJ.D oqual t o 
to ulttmnto value of one or more of 
his or t ,elr rospoctlve shares~ ~ u . n 

Tho above soctlon further provides: 

11 In ease t horo shall be a bt1laneo ot 
money rema1n1n undisposed of at any 
stated moeting, tho d1roctora ~. 
at their dlocretlon, loon tho funds 
so remaining on hand t o o t hers than 
stockholders on tho socur1ty of pr lme 
unincumber ed real e state or 1nvost 1n 
obll ·atlons or th~ Un1tod States or 
or tho State of 1ssour1, and y 
dispose of such lonna and investments 
at any time the said tunda aro 11oedod 
for making louns to members or tor the 
othor purposes ot tho aaaoclatian* ~ ~. " 



Honorable Ira A. ide iugust 4 , 19~3 

.rroatin~ tho borrower and beneficiary of 
the extension agreement aa a non• mombor borrower,tho anme 
cond1 t ono 1n tho association woul d L ve to e.xlot bofore 
hl1e aaaoc1at1on would be enti t l ed t o onter into tbe extension 
agreomont as aro required t o exis t here t ho f unds of the 
assoclatlon oro loaned to a non-~mber borrower or are invested 
in the obll~ations of the United ~tatea or of the State ot 
1asouri . 

Wo :f'urthor are of tho opinion tbat before 
such an extensi on agroemont 1a mado the asweiation should 
adopt a by- law authoriz1n auch an agroom nt t o be de. 

e are further or the opinion t ba t i n tho 
evont i t l s necoasary t o foroolooe tho deed of trust after 
tho ext ensi on ag;rooment had been J:l&.de, i t nou.ld be necessary 
to go i nto a court of oqulty t o toroclo. e undor tbo deed of 
truat and extension agreoment , ror the reason that the ext ension 
agrooment had been made a part or the deed of t ruat and bad 
somewhat al t ered 1ta te a and prov1s1ona authorizing a tore• 
closure . That only , of course, lnvol veo a mnt tor of expense. 

There wou l d be a smal l dvantage to the remain
i ng memll&ra 1n tha t the shareholder had aurrondorod h is stock 
o.nd t hereafte r woul d not be ent 1 t led to nhare in any pt the 
profits of tho Aasoc1at1on . 

Tho ceneral right to m~o ext enoion arree~enta 
at£cetin~ deeds or t rust 1a recognized by tho Supr emo Co rt ot 
t his stato and 30St o f th ... other jurlsd1o t1ons . In !->t ur geon 
v. udd . 190 o. 20G-209 , the Supr ome Court ot t a state an.id l 

"* ~, ~ :tho pot itlon does not stat 
a eauae o~ actlan, becauoe it fails 
to alloge tbt1 t t here wa s atl.l' con
sideration moving !"rom tho platnt ifr 
to dofon::ln.nt to support the promlsoe 
am agroements all.e ged . A more 
pr omise , unsupported by a valuabl e 
considerat ion, t o grant an extensi on 
of ticG f or the i}aym.ent of a dobt, 
or to postpone a sol e under deed ot 
trust, 1e not au£f1c1ent 1n law t o 
b ind t he person promising. " 

Soe also 41 c. J . page 808 , Sec t ion 952 , 

Roe v . l· l emlng , 32 Okl . 259 , 122 Pae . 496. 



Honorable Ira A. ikrlr1d e August 4, 19~3 

\1h1lo tho foregoing 1s true ,we call your 
attent ion t o n etate~cnt of l uw 1n 41 c. J . 5821 Soetlon 545• 
oa .follows: 

n~bare a first ~ortgagee grants 
to t h o mortga[_,or nn extona1 on ot 
the t 1me for payman t of t he mort
gage debt , tut w1thouY- any nctual 
or intended discharge ol the 
mortge.ge or taking a new one , 
and 1 thout any fraudulent 
intent na rogarda tho second 
~ort goo , the latter cannot 
cla1~ to be pr eferred to t he 
flrot · .ortgageo m~rcly on the 
ground of such extennlon , unleus 
po:rhaps , ln necordonco 1'11 tb gen-
eral ~rlnclple , Whcro ho occup i e s 
the position or a aur oty for the 
first .nortgage debt and the extension 
!D mado without hi s connen t . " 

It is 6ppar ant that some s ltuations might 
a.r!oe or eond1 tlons oxiot that ould lnvolvo an asnoe1at1on 
which entered into an e.xtonelon a greemont , w1 th the ri,r.hts 
of holderD o1· deeds of trust on the property deocribed in 
t ho first ::1ortgage executed and reoorded subsequent t o t he 
e.xoeut1on nnd recording o1' tho f irst deed ol' trust . Those 
~re ~attors tlmt tho nttorneys f or an asaoc1at1on would havo 
to pass upon at the time o.nd we express no op1nlon on the 
s ubject_ but merely oall 1t to your att ention . 

Subjec t to what wo have onid a cove, whoUter 
or not it would bo wise f or nn association to en ter into an 
extensi on a gr eement is a matter to be passed on by ~o 
association. 

APPHOVF..D: 

Hot 1..oKf'J.1TRi cK 
Attorney uet-.eral. 

UL: LC 

Vory truly yours • 

G !Lu' .RT r AWJ 
Aso!ato.nt Attorney General , 


