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Honorable Ira A, dciride / 7
“uporvisor Bullding end lLoan .ssoclations

Jofferson Cilty,

Merouprt

Doar re Jdorerldes

your letter of .

This Depertment acinowledges recelipt of
uly 18, 1033, as follows:

"Plawse note the inclosed letter
recoived from the Lentrel Savin s
ard lLoan .seocletion of Marsiall,
ilssouri, inclosing em " xtonslon
agproenant

ls Departmont regjueste o
opinion ar to wiwmther or not Ue
" atons! on " as outmittod
moets with tho requiremsnts of the
statuter povomning Meeourdi Juillding
anxi Losn Lesoclationn,

Je will appreciato your opinion
on this mattor at your ecarlisct
convenionce,"”

Thoe dreft of the extonsion agrecment

attachsd to your letter in paregreph Une thoyeof wrovldess

"ripet pertios agree to and Ly
these rasents do roleaso, cencel
and mrmlur to ::l-.lnl party the
sald cert cate o,

of tie capital stock of thio seld
‘ontrel ‘evinge o Loan /ssoclatlion,




Honorable Ira A. ucuride -2=- August 4, 1933

and the third party does hereby
accopt the surrender of sald
stock, subject to the provisions
of this agreement, and releases
first perties from the payment
of further dues thereon."

Upon the surrender of the certificate as
provided for in the guoted paragraph, the borrower would become
a non-member of the assoclatlon and the legal effeet of the ex-
tenslion agreement would be to meke a loan to a non-member of
an association,

Section 5594, Laws 1931, page 149, providess

"# # # The moneys accumulated from
payments on account of etock, inter-
est, premium and fines, as aforesald,
or from any other source whatsoever,
after due allowance made for necessary
and proper expensses, and subject to

the provisions herelnafter set farth
respecting the withdrawal and cancel=-
lation of shares and accumuletion of
contingent fund, may, at times provided
in the by-laws, be offered to such
shareholder or shareholders wio shall
bid the highest premium for the
preference or prilority of right to have
the loan or advance of & sum egual to
to ultimate value of one or more of
his or thelr respective shereogs # #,"

The above sectlon further provides:

"In case there shall be & balance of
money remainin  undisposed of at any
stated meeting, the directors may,

at thelir discretion, loan the funds

so remeining on hand to others than
stockholders on the security of prime
unincumbered real ostate or inveat in
obll atlione of the United States or

ol the State of iissourl, and may
dispose of such loans and investments
at any time the sald funds are neaded
for making loans to members or for the
other purposes of the assoclation# # #,"




Honorable Ira A, lcoride - Auvgust 4, 1933

Treating the borrower and bvenefliclary of
the extension agreement as a non=-member borrower,the same
conditions in the associatlion would ave to exist before
the association would be entitled to enter into the extension
agreement as are required to exist where the funds of the
assoclation are loaned to a non-member borrower or are invested
in the oblications of the United States or of the State of
Hlssouri,

We further are of the opinion that before
such an extension agreement ls made the assoclation should
adopt & by=-law authorizin; such an agreement to Le made.

We ars further of the opinion that in the
evoent 1t 1s necessary to foreclose the deed of trust after
the extenslon agreement had been made, 1t would be necessary
to go into a court of equity to foreclo:e under the deed of
trust and extenslion agreement,for the reason that the extension
agreement had been mads & part of the deed of trust and had
somewhat altered 1ts teras and provisions authorizing a fore=
closure, That only, oi course, involves a matter of expense,

There would be a small sdveantage to the remaine
ing members in that the shareholder had surrendered his stock
and thereafter would not be entitled to share in any pf the
profits of the Association,

The general right to make extension agreements
aeffecting deeds of trust 1z recognized by the Supreme Court of
this state and most of tho other jurlsdictions, In Sturgeon
V. dudd, 190 do. 200=-209, the Supreme Court of this state salds

"% « % (he petition does not state
a cause of action, because it falls
to allege that there was any con=
sideration moving from the plaintiff
to defendant to support the promises
and agreements alleged. A mere
promise, unsupported by a valusble
conslderation, to grant an extension
ol time for the payment of a debt,
or to postpone a sale under deed of
trust, 1s not sufficient in law to
bind the persocn promising.”

See also 41 C, J. page 808, Section 952,

Roe v, Ileming, 32 Ukl. 250, 122 Pac.496.




Honorsble Ira A, Hdcoride - August 4, 1953

While the foregoling 1s true,we call your
ettention to & statement of lsw in 41 C, J, 582, Sectlon 545,
as followss:

"ihere a irst mortgagee grants
to the mortgagor an extension of
the time for payment of the morte
gage debt, but without any actual
or intended discharge of the
mortgacze or teking a new one,

and without eny fraudulent

intent as regards the second
mortgagee, the latter cannot
claim to be preferred to the
first mortgegee merely on the
ground of suech extenslion, unleas
perhaps, In accordance with genw
eral prineliple, where he occuples
the position of & surety for the
first mortgage debt and the extension
15 made without his consent,"

It is spparent that some sltuations might
arise or condltions exist that would involve an association
which entered into an extenslion agreement,with the rigshts
of holders of deeds of trust on the property described in
the first mortgage executed and recorded subsequent to the
executlion and recording of the first deed of trust. These
are matters that the attorneys for an assoclation would have
to pass upon at the time and we express no opinion on the
subject, but merely call 1t to your attention.

Subjeet to what we have said above, whether
or not it would be wise for an assocletion to enter into an
extension agreement 1s a matter to be passed on by the
assoclation,

Very truly yours,

GILBERT LAMb
Assistant Attorney Gemneral,

AFPROVEDS
FOY WeKITIRICK

Attorney ceneral,
gL LC




