
COUNTY COLLECTOR: May not collect over-payment of 
taxes from County Court. 

Honorable Thomas 1 • thews 
Prosecuting Attorney 
St. t rancoia County. 
Farmington. ~aaour1 

Dear Sir: 

October 4• 1933 

F l LED 
I , ( 

-- I) _, 
t.-------tf 

This Department is 1n receipt ot your letter of 
Septembor 29 , 1n which you request an opinion t'rom this 
o£f1ce aa to tho t'ollowing state of factsc 

u I am herewith inclosing an a eed 
atate'Dont of facta with retorence 
to a claim o£ Ed. orewer • fol'l1'ler 
Colloc tor of tLia County , for the 
aum of 1319. 23 , which ia the am­
ount found to bo due him accordl.ng 
to tho statement or facta and audit 
suppl ied. 

I would like vory well to have an 
opinion from your orrtce. advising 
mo as to whether or not the County 
Court should pay or set tle thia 
claim with 4 . ~rower. 

I would liko to have thia opinion b7 
October 7 , 1933, and at which time 
I would ask ~at you return the in­
closed atatemen t of facta together 
with the audit . 

'l'lumking you, I remain ," 



Honorable 'l'booaa A. tho we - 2- October " • 193a 

.t-•Ceord1ng to theagr ood staterr.ent of f acta 1n th1a 
case the claimant. J . Ed . ewer , as county collector over­
paid the State' or aaour1 tho proportionate rt or the taxes 
collected ln St. !lrW'lno1n County dttring h1a tom of ott 1ce. tbe 
aum ot 1.319.2~ and that no1d over-payment to tbo state waa 
not d!ecoverod until the f111ng o!' the audit by the Stat e Audi­
t or 1n the office ot t h o co nty clerk. 

Secti on 99~ R. s. •o . 1929, prov1doa tor the· col• 
leDtor•e comm1 sa1 a. The theocy ot thie statuto 1e that the 
collector ehould report hlo co ion 1n h1 aettlemcnta and 
it le his priv1logo and duty to r ta1n tho eo 1 slana allowed 
by law. The county court d d not al lolf h1 commlsatona but 
the law allowa thom on his oottlemente nnd etatomenta. 

In tho case bcro under consideration we t1Dd that the 
collector OVOl'- lJfl!d the nto.to o£ ~1~sour1 hie proportionate part 
ot the taxo collected ln s t. Freneo1e County durin hie term ot 
office. the aum ot 1.319. 23. Tho question now 1a m1ethor or 
not the county court has the pON r to refund thia one,- to the 
col lector. 

In t he l eading caoe or Hethcoek v. Crawford County. 
200 • 170 , plalntltt waa colle ctor of Crawford County , hie 
tern expiring on December 19 • 1902. Be eaonted a written 
statement o~ account t o tho Count)- Court or Crawford Count,- • 
cl a1m1n& thGreby that tho county waa indebted to htm tor t1ve 
per cent co 1ae1on on ck taxea which CCl%tii:D1aaion be all eged 
he bad paid over t hrough a "m1atake of facta'* and which he 
demanded paid back. The court held& 

"The question, then, oome a to this! Havins 
without durooa , lli:Jrepreaontation, or an,. 
form or impo 1 tlon or .fraud on t he part ~ 
defendant• agent, the county court, volun• 
tartly paid thta ononoy into the county 
trcaaury on the tht>ory it was tax mon ey and 
belonged to the county treasury - that he 
ha Lut r endered unto Caesar the things t hat 
were Caesai' ' a - can he recover 1t back., or 
rnuot he a bide tho event? Courts lulve been 
oxtremoly lo•tont in noo1ng & ml ntoko or 
teet , o.a d1at1ngu1ahcd from a a take ot 
law. but pla1nt1t't has produced no case on 
o.ll• £ours with t hlo one . To the c ontrary, 
there 1a a live 11ne of control ling deo1-



Honorable Thomas A. Watbswa - 3- October 4 , 1933 

siona holding tb t under such a record, 
the m1 take i not or fac t but or law, 
and that monoy so paid voluntartly can­
not be rneo~erod back . ( Clta.rl!n " . 'eno­
nough, 33 .!0 . 412, and co.sos ei ted; 

a thews v. ~8D3aa City~ 80 o . 23l,and 
caeea c!tedJ Needles v . burk , 81 o. 569; 
Price v. at111,87 .378J Norton ¥ . H18P-
1oyman, aa Uo . 623J St ate ex rel . ecotland 
County v. wtng, 116 o. 129, and ca~os 
e1tedJ State ex re1 • · Shipman ~ 125 . 436; 
Corbin v . Adair County, 1'71 o. 385J C p­
bell v . Clark, 44 o . App .249J State ex rol 
v . Ctonaotreet , 92 o. App. 214.) " 

"Hore pla1nt1tt had the mono7. He (ma­
judsins tbo law) voluntar117 parted with it 
without aol1e1tat1on, m1erepreeontat1on, 
dureaa, fraud or undue tnrluenco& and , as 
he made his bed , 80 ho mUDt 11o. 

In the ease ot State ox re1. Bu.chtman County v . Pu1ka , 
296 .!O e 614, 1 . o. 624 , tho court 1n f ollowing tho ' etheock ease , 
aa1da 

"Pul~ understood that 9000 was the maxi• 
mum ot c~~aalona and fees ho was eot1t led 
t o retain 1D any one yoar . Acting on that 
con8truct1on he bad paid to the e ounq 
troaaurer OOl.uO, tho four por cent eom-

1ae1ona on the delinquent and back taxes f or 
t bo throe years , 1911•12•13 . Thin wao a vol• 
untar J P&J!!Ont and 1£ he m1aeoni't'rUod'thi stat­
ute 1t was a miiti'koorlaw and not o!''"Tac~ 
and iii 1a not ent11g!d.to reCO'Ver""'thepCijiiiint 
!'rom the eoun~. · e tax levy Ol iiCh 7ear 18 
maa:i ~ et ~e expondlturett ot that particular 
year. UDder our scheme of taxation each year•e 
levy 1o de to moot 'the cond1t1ona of the 
county treasur y and current demands or t he 
county ' s buo1neaa and plaintiff mny not disturb 
tho county treasur~ or Crawford Count,y unleaa 
he 18 warrant ed 1n eo doing by t he etrict law.' 
(Hotheock v . Crawford County, 200 o . 170, 177 ; 
Dameron v . Hamilton, 2J4 o. 103» 121.) . " 



I onorable Tho•• A . thew a -4- OCtober 4 , 1933 

In view of the 10re101ng, 1 t 18 the ory1n1on or 
t hia ortice that the or.mor c ollec t or of St . Francois 
County cannot recover the ovor-pa)'lll nt or ~1 ,31!> .23 fro. 
the county eourt, and tl». t the eount1 court ca.."L..,ot legall.J' 
pay or set t le this ala~ with the ror~r collector. 

AP PROVl:D: 

ROY iliCkl'J.' ~J.IRIGK 
Attorney General. 

JWii : LC 

Respectfully sub t ted, 

JOID1 r; . HOlliU J 
a eo1stant At torno,- oral• 


