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Tear Vyr, Andereon:

In your inquiry of March lst, directed tc the
undersigned, you state the following:

"¥e would like to heve your opinion as to
whether or not the growers of apules in
the State of Missouri can sell their
productse in any town or City in the ft:-te
of ¥issourl without having & license
regardless of the fact thst the town or
city may have an ordinance prohibiting
same,

From the opinion rendered in the case of &t, Louis
v. Veyer 185 o, 1. e¢. £E91, & coee dealing with the same
zubject matter to whioh your inquiry is directed, we find
this language, ‘

*The mandate of organie law of this stute is that
the charter and amendments of munieipal corpore
ations shall alwayes be in harmony with and sub-
ject to the conatitution and lawe of thie st:te.”

Chapter 98, Article I, ®, 8, Mo, 18389, entitled
"reddlers", requirer a licenae for such occupation and
fixes a penalty for fajllure to eegure the seame prior to
engeging in sueh occupation, Agricultursl and horticulturel
producte are, however, specifically exempted from its pro-
visione, Gection 13313 of said article and chapter provides,
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"Whoever rhall deal in the selling of patents,

patent righte, patent or other mediecines

lightning rods, goods, wares or merchandise

igfgﬁt_pianen, organe, cewing nnahxnos, bOO‘I,
a, nps and ttationcu oy :

Section 73889, A, 5, Yo, 1889, restriocts the juris-
diction of municipaiities of this State in the passage of
ordinances, requiring thsat such oxdinences conform with the
state law upon the same subject,

Construlng the constitutional provision aforesaid,
and vhat are now Sections 7389 and 13312, supra, in the

above cited case, the court held thet by resson of the con-
stitutionsl end statutory restrictions upon municipalities
they were without authority to pass an ordinance imposing

& license tax upon anyone wvho would come within the exceptions
of this generzl statutory provision,

In 1911, Session ret, p. 423, the Legislature
passed an act pertaining to itinerant vendors and Section 1
thereof defines the worde "itinersnt vendor® for the purpose
of seid 20t as follows:

*The words "itinerant wvendor", for the purpascs
of this act, eshall mean end include all pereons,
both prineipal and agents, who engege in, or
conduct, in this st:te ithor in one locality
or in tlnvtling from place te place, & temporary
or transient dusiness of selling goods, wares
and merchandise with the intention of continuing
in such business in any one place for a period
of not more than one hundred and twenty days,
and who, for the purpose of ecarrying on such
buginess, hire, lease or occupy, either in whole
or in part, a room, building, or other structure,
for the cmhtbttien and sale of nueh goodc, wares
nna nlrehnndino. 1@ provieion
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Any person, firm or corporation which comes within the
definition as set out in ssid section is reguired in the
remaining sections of sald set to take out & state license,
and munieipal corporstions are granted the right of oassing
ordinances imposing upon sz2id person a license tax., For
engaging as an itinerant vendor without first having obtain-
ed a license in complience with seid proviesion, = penalty

iz provided in seid act,

fiegtione 10103 to 10110, ®, 3, Mo, 19389, inclusive,
are the same sectione as contaired in the 1911 %ession Act
and as hereinabove referred to.

The 1911 Act as earried into the 1829 Statute
received judiciel interpretation and was differentiated fyom
the laws pertaining to poddlers hereinabove set forth, by
the Kansas City Court of Ap 1s in the cese of St te v,
Long 303 ¥Yo. Ap. 427. In that ocare the defendant for a
period of several weeks was engaged in selling apples
potatoes and eabbage from box ears on the sidetrack of &
railroad in the city of Virksville, Miesouri, The faocts
rocite that delendant procured these agricultural products
from verioue plrees; that they were shipved to him at this
place; that he adveriised the eale in neweptpers and pure
chasers would come to the e¢ar, buy what they wanted and
take it home with them. Defendant elaimed that he came
within the exception of what is now Seotiomn 13313, R, 8. Mo,.,
which we have heretofore set out and underlined, The court
:2 discuseing the defense interposed says at puges4s8  and

9,

“This wviev reats upon the faect that section
10282, Hevised 5t tutes 1906, in defining e
seddler as onme who shall deal in the sel
Qf goods, wares and merchamdise ;b{hfoing .
about ¢ D to place to & same
oxllptsrq:g:itgituru and hor::%ultuxul pr&-
ducts.' There is no question but that apples
potetoes and oablbage, even though egricu urli
oroducts, are goods, waree and m ise.
section 10282 exprerssly excepting cul-
tural products Trom the things covered the
phrace ®goods,’ weres and merchandise’ elearly
recognizes that such products are goods, wares
and merchundire otherwise there would be no
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no need to exelude them, Hut the 1811 Aot

hns no reference to peddlers nor does it contein
any such exemption as the pediler statute., The
1811 Aot was psesed long efter the Feddler Act
and if suech producte were tv be exempted from
the latter Act as in the fommer it wounld seenm
that the Leglalature would have sald sn, At

any rate we aye not authorized to write inte

the statute an exemption the Legislature did

not see fit to ingert, The two statutes desl
with two entirely different matters, "The
péddler statute exempts one frox the necessity
of taking out a licensze where he sells agri-
cultural produects Dy going from slace to plnce
to seli them; but the other and later statute
requires a license for the sale of goods, warrs
snd merchandise, without any exception, where

| the vendor does so at & place of business vhich
ic intended to Le &0 temporary wnd transient as
not to exist longer than 130 days., DNefendant
wes doing this and he did not heve & license

for shet purpose. He wez not a peddley within
the meaning of the other statute, If ome brings
agriculturel products to town and sells them
from house to house no license i= required, but
under the 1911 Act no one ean temporarily conduct
& businees which in fact is the same ac that of
2 regular retall grocer or other merchant who
peye an occupstion tax, ¥e doubt it was because
the temporvary merchant paid no such tex, owing
to the trensient charsoter of his businese, that
the statute was passed., If so, it waes intended
to abolish the unjust diserinmination vhereby one
man ecould earry on m public business and b{
reason of 1tz temporary charscter esespe all tax,
wvhile another, in the same business pemenently,
would bhave o pay. But vhatever was the inten-
tion of the law, it is written as above stated
and when this iz aseertained we have nothing to
do with the intemtion or effect of the law but
only with its avplication.®

It seems that the only statutory provision againet
sunieip:lities placing a license upon the sale of famm Pro=-
ducts, either sold by the pergon raising the same or not,
wag by reason of the provisions of the law as herein first
set out, The asct of 1811 according to the holding in State
v. Long, repealed this exception insofaor ae 1t conflicted
with the new enactment.
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The provisiones of the new enactment, Section
10103, R, 3. Yo, 1988, excepts hawkers on the street
and peddlers from its operation,

Except, insoiar, as Sectiom 13312, R, S, Ho,
1229, is in confliet with the latier etutute pacsed in 1911,
as aforesaid, sald section is still in force,

If the apple growers, therefore, travel from
place to place, ag the “peddler” statute provides heé may,
or sell from semple for future delivery, or from vehicles
as provided in seid Section 13312, it is our opimion that
a tex could not he imposed, but ghould the wanner of sule
come within the definition of “itinerert vendor®, thaa;~
in our opinion, a license tex could be imposed, notwit
standing the feot it ie an agricultursl product produced
upon the seller's own fara,

Yours very truly,

CARL C. ABIKCGTON
tesistant Attorney~GCenarsal.

APPROYED S

#0Y Be¥ITT
Attorney-ieneral.
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