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IN HEt Ekxpense: of prosecuting attorney 1u change of venue
Casesae . ; i1 »/

Hon. Howard R, Haness,
Progsecuting Attorney,
Eipley County,
Doniphan, Misso ri.

Dear 8ir:

%ie have your recuest of MHay 1Zth, 1237 fer an o.inion on the
followin: mattaers:

7], I would appreeiatc your opinion up n the fol-
lowing guestionse What sh ulid b amount of the
orogecuting attorney's salary in s county of
11,176 poulation a: ascertained by tha 1330
CEr8lusSe

£« 13 the prosecutin. attorney entitled to reimburse-
ment for his actual expenses incurred in sttending
cheznge of venue ceg-es outside of his tomshin and
before & justice of the psgce of his county.

e 1Is 8 proseculing asticrney entitled to relimburse-
ment for his actial expenses incurred in attanding
any ¢rimingl case before a justice of the pezee in
his e¢ounty and outside of the towmshlp whore the
county seat is loc ted.

de I understand that & bill was passed In the last
genersl sssembly permitting the holders of County
war. ents to pool thelr warrsats with the County
Clerk in sn effort t- obtzin & lomm from the fodersl
Government, If t 1is 1s true, c . uld you infors me
2s to the proper srocedurel®

In ansver to the first proposition, we refer you specificslly to
Section 11714 it &. Mo. 1809, which provides:

"On and after the lst dey of Jenunry 1921, the prose-
cuting sttorney shall reeccive for his services per
annum, to be paid ocut of the county treasury in all
countlies having a population * # # of 10,000 and lass
than 15,3“3 inhabitants, the sum of Elcven Bundred
D011 LIr8e
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It therefore apperrs that y ur county having = copulution of 11,1786
would entitle the prosecuting attorney to be »a2id under the sbove
asrovision, namely Eleven Rundred Do’ lars per anmim, In this con-
nection i am maili.ing you herewith a copy of the opinion dealing
#1th this general subject under datz of Janurry £6th, 192" vhlch
was prepared by Mr, Abington.

As to your gegond proposition, namely relmbu sement for actual
expenses incurred in attending cases on a chzange of venue, I call
your attention to the following.

Ihe Jurisdiction of Justice courts in misdemeancr ceses 13 in the
tomnship where 1t 18 clzaimed the coffense was com itted. vcection
3414 ., &, 1329 urovides:

®All prosccutions before justices of the peace for mls-
demeanor shall be comrenced and prosecuted in the town-
ship wherein the offense 15 a'leged to have been comitred.®

IThis statuie has he. etofore been construed and fol owred b the
court, Btate v, Alford, 142 Mo, App. 419; Stete v. Taylor, 167 Moe
£ppe 104,

4 change of venue 12 suthoriged in ceses before justice cour':', and
such cases may, on change of venue, be sent to another townsh!p in
the county. Seet ons “403 and %432 R, v, 1929,

A Justice of the pezce mey be compalled by mendamus to grant s
change of venue., &-at: ex rel. ve Vatkins, Z12 Mo, dpre 501. Theres
‘ore such misdameanor csses come within the various aeaning: of
section 11718 «, &. 1929, which rovidess

"In all ceases, eivil and cri-inal, in which changes of
venue may bc granted, it shell be his duty to

and prosecutc or defend, es the case mny be, 211 said
causes, for which, in zdditicn to the fecs now rllowed
by lzw, he shall recelve his actual expenscse"

Ihe above sectiom hus r-ference to the duties of the prosceout' ng st-
torney in such cases, The term "fees"™ as used in such statute in-
eludcsg the Salsorys . ©State ex el, O'Conner v. #oildle ot al,

45 &, W, (2d) 171s Therefore b the very terms of this statute,

the prosecuting ~tiomey in sll change of veonue cagse- shall be sllove
ed his actuzl expenses, 1o addition tc the sal-:y or fees 21lo ed
by law. Howcver, we construe the statu'~ to mesn that on y in those
cas«s rhere a change of venue 1s taken froo the tommship, i3 the
arosecuting sttorney entitled to his cxpenscs because the strtute
uses the words Yto follof®, znd =0 long as the cese 1cmains in the
original court, even though anothe:r jugtice of the pesce m=y be
called in, the prosecuting attorney has a-thing o f{glloz. We hold
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thet the prosecuting atterney 1s entitled to such expenss: as ny
be incurred him in Lolxuaing Eiscemean: =ases on change cf
venue froz oné township to cnother,

The above provisions with reference to changs of venue 1n x!sde-
mesnor cases arc made applicable to preli !‘nar’ he rinz: by virtwe
of section 343% 4, 5. 1923, But before deeiding wheth r the prose-
cuting sttorney is entitled to his expenses in following these
change of venue orde: s in preliminory exsminatlion, we mus' -~scertsin
what 48 the true meaning of the term "in all cacsesY that 1s used in
secticn 11316, W¥hile this specific term hss not been construed by
the court, yet a similar term "casc=%, as contained in scctlon

11518 4. 9, 19239, 1t hasz herctoforc boen held that such term did not
cmbrace preliminury cxam'nztion. H1'l v, County, 135 NMo. :1ll,.
However, the phraseclogy of section 11712 vith r~2ference tc the term
Reaces™ 1s modified by the sccond section thercafter, namely section
11320 vhich provide:t

®Ho justice of the pezce or judge of 2 court of r cord
havin: jurisdiction shall allow any such ¢ases ag are
alluded to in the two preceding sections L9 Lo tricd
before h11, unless the prosecating attﬁrney shall be
present, ¥

The eourt in construing the term ®ecases®, {n the H11l ‘ese, suira,
saicd that this latter secction conclusively showed th:t the court h=ad
in mind only casc: whereln thc facts were t- le tri=d end a final
Judgment entored, ¥e find n- such cuzlifying statute with r«ference
£5 the t rm "eascs" zs used in scction 11716 &, &, 1922, Ihis
sect’'on providess

*Ip 1l ssses, civi! snd criminsl, in zhich shapzoe of
Jsoue m.h Zzanted,* * ® he shall -ecelve his -ctual
cXDeNEas,

We have heretofore pointod cut that chzages.of venue mzy be granted
in either misdemesnor cases, or in srecliminary hesrings befo e
Justices of the peace. It is ther for. the opinicon of this office
that the prosccuting attorney, in elther preliminsry hearinrs, or
in misderesnor cases, when a change of venue is takon fr - the'
Justice having origin=1 jurisdiction to some other townsh’'p in the
county thet the prosccuting attorney is entitlsd to his sctual
expenses lncurrea i following thisz chenge of vcnue,

As to your third inculry, namely whethor the prosecuding sttorney
is entitled tc reoimbursement for actual excense: incurred in ate
tending the trilzl of erim!nasl cases in Justice ¢ourts in vari us
perts of the ecounty, we ar-dliged to ansrer this incuiry 40 the
negative, Ve find no stztutory authority, and as rule of a court
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decision to the contrary;

it cannot be urged that the expenses incurred in conducting and
ettending such triasls in varicus parts of the county 1s the duty
and expense placed upon the prosecutiug sttormey for vhich no re-
imburzement ;rovision is made by law, bocause the prosecuting ate
tora:y has the right and suthority ts fils such cazes dir-ctly in
the eircuit court at the county sest; Section 3501 «. &, 1809, For
your inform.tisn, I sm enclosing herewith an opinion «ith reference
ta the duty of the county fo furnish and provide an ofi'ice and the
sxpenses incldental theretos.

ks to your Lourth incuiry, we: ¢ unable to answer th:t at this time,
due to the fact thrt we 40 not have & cony of =11 th- gots as prssed
by the begislature and sizn-d ¥'the Uovernor -nd such laws w!ll not
be effcctive until July 24th, 138387, If this guestlion recuires an
sasver after that time, ploase sdvise.

Yours very truly,

’a;ﬂl’&uw iim ﬁ,...&\i."*.ﬁ’
Assistent Attorney-Genc -1
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