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Hon, Minor C. Livesay, _j
Prosecuting Attorney,

- Right of non-resident sufeties to withdraw on
petition from bond of county collector.
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February 20, 1933 TN

Morgan County,
Verszilles, Missouri,

In re: Release of Surety Co.,
Collectors Bond @n rcmoval from
county of surety.

Dear Sir:-

Your letter of Februsry 13th, received and pertinent part thereof

r-ads

The sections 2846 to 2852 and 2943 to 2952 inclusive, R.S. Mo. 1929
in substantially the s:zme form be=sn on our statute books since

have
187=2.

Sections 2846 and 2848, 2849, 2850, k., . of Mo. of 19529, provide

as followss

"The facts are as follows: The County Collector gave

a bond st the time of his election which was accepted
by the then County Court. One of the signers of this
bond was Willard ®tevene. Since that time Mr. Stevens
has moved to another county and now wishes to be dise-
charged from li=zbility on this bond. He has notified
the prineipsl of his intention but the other signers
on the bond have had no notice.

"The question presented by the above facts is whether

the collector is recuired to give « pgw bond, acceptable
te the County Court, and thereby reless: the old signers
including the person who has removed from the County, as
provided in Sections 2846 to 2852 inclusive, or whether

the person wishing”to be discharged may petition the Court,
without consulting the other bondsmen, for discharge under

sections 2943 to 2952 inelusive and that the County Court
may find that the bond is suf“icient without zdditionsal

bond. That is does the last above listed Missouri st-tutes
apply to County officers or mercly to public utilities etc.®

as follows:




-

"Section 2846--The sureties of all clerks, sheriffs,
constables, collectors and other county officers shall
be residents of the gounty in which the beonds to whiech
they become partiss, by reason of being sureties for
any of the s2id officers, shall be executed."

"Section 2848-~Vhen it shall gome %o fthe kpowledge of any
court whose duty it is to approve the official bonds of
any of the officers named in Section 2846, that a
surety of any of the said officers has become 2 non-
resident of the county in which his of ficial bond was
executed and required to be flled or has died, become
insolvent or otherwise insufficient, said court ghall
make 2n order recuiring the officer for whom any such
surety executed the bond, on s day therein named, to
appear =nd show cause why he should not give aduitionsal
security.

"Section 2849--1If upon investigation € the matter it shall
appear that any surety has become a non-resident of the
county in which the bond is filed, died, become inmol-
vent or in any other wise insufficient, the court ghall
require the officer for vhom such surety executed the
bond to give additional sccurity by a day nemed; and in
defanlt thereof, the said office sh2ll be forfelted, and
the same shall become vacant, and the facts shall be
certified to the court or of “icer whose duty it 1is to
fill such vacancy.

"Section 2850--khen the additional bond i3 given and gp-
proved,the former sureties shall thereby be g

dischareged
from any misconduct of the principel gfter the goproval
of the bond. ®

The above sections 2846, 2850, are in Ch pter 15, K. S. Mo. 1929,

In Chapter 16, K, 5. Mo. 1979, are the following secticn:c - 'so
feferred to in your letter along with your reference to the
hereinabove set forth sections 2846, 2850.

"Section £943--Any person bound as surety in any bond
Biven by =any officer , including executors, administrat-
ors, guardians, curators, receivers, trustees and de-
positories, to secure the faithful performance of the
duties of such officer, may, &n his petition in writing
addressed to the court authorized by law fop the ti me
being, to take and approve such 8fficial bond, be dis-
charged from all future liability on such official bond.
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"Section 2944--The netition sholl set forth the facts
up:n which the azpplicution for discharge is founded,

and shall be verified by the affidavit of the petitioner
ther-to annexed.

"Section 2945--A notice ip iriting of such intended ap-
plicat ‘'on together with a copy of the petition, shall

be personclly served on the principsl of the bond, =zt
least fifteen dsys before the making of the applicstion.®

Scetion 2946 preovided for service of notice by publicotion 1if
orincinal enmnot be nersonally served.

"Section £947-- The court to whom the petition is adirescsed
shall hear the apnliertion, and poy on examination thercof,
in their discretion, meke #n order rerufring the prin-
cipal in such bond to zive & ner bond with sureties for
perfornance of his cofficizl duties.

"Section 2948--If such bond be given, it shall be takenm,

approved and filed in the szme minner that the official
bond of such »ffic=sr is re uirec by lawx to be taken,ap-
proved and filed.

88cection 2949--‘hen such new bond is faken, aporoved &nd
filed, !t shall immediately operate 2s = discharge of
all the sursties in the former bond from all llavnility
arising from any subsecuent mi=conduct or defcult of the
principal therein, and such sureties sholl thenceforth
be lizhle on such bond only for such breache:z thereof as
shall have happened prior to the tazking, spproving and
f41ing of the new bond."

Scction 2950 provide: if new bond not given within sixty days
after order made therefor, the officizl¥s office shall from
thenceforth be vacated and the court shall certify such vacaney
to the court or officer having pover to nume said officialls
suecessor which shall be immediately done.

Section 2951 :ives a surety paying money on account of his being
surety on such bond the s:me remedy =z2gzinst his principsl and co-
sureties ss is provided in thic same Chapter 16, against principals

and co-sureties in bonds, bills =2nd notes for the payment of money
or deliv=ry of preopertye.

Section 2952 provides remedies in Chapter 16 available zgainst
and by executors in all case:s where s2me could be maintained -gainst
the executors, testators or intestates, if lfving.
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The hereinabove set forth sections are sll you refer to in your
letter.

Your letter s ates the surety "has moved to anothcr county and
novw wishes to be discharged from the bonde He has notified the
orineipal of his intention but not the other signers om the bong."

I understand your lotter zbove cuoted to ask the two following
guestions:

First--Mr. vtevens, the surety having notified the county
collector, his principal, he has removed from Morgan
County =znd desires release from further liability
a= bondsmen is the eollector recuired to give another
bond under the hercinabove nuoted provicions of Sections
2846 to 2850 inclusive, Chapter 15, n.5. No, 1029, the
came being the sectlons vhich provide on remcvgl of a
Ssurety from the county, that the county court upon
Ravinps - of such.;gmgxhl',hhll reculre a new
bond if on investigation the eourt finds the surety has
become = ncn-resident; or can the surety,Mr. ctevens,
without consulting the oth:r bondsemen, secure his dise
choerge from future liuhility by vetitioning the county
court und-r the provislions of Sections 23943 to 28562
ineclusive of Chapter 16, H.S. Mo. 1929, which last
named sectlons provide zny person bound as surety on
a pond for zny officer inecluding executors etc. ete.
may by notiee in writing to his principal on petition
filed with proper court be discharged from future lis-
bility on said bond, if the court in its discrciion
makes zn order recuiring the principal to zive a new
bond.

Replying to your first part of first question, I beg to say your
letter does not state whether or not the notice given the prineipal
was in writing. But 1if it has not besn so given in writing it can
be and I will assume he:e in the notice vss in writing. As you
know, Section 2848 Chapter 15, provides,

"When it shall come %o the Jnowledze of =ny court
vhose duty it is to =pprove the ofiieial Ttonds of

any of the officers named in Section 2846, (and county
collrctor is nomed in Scction 2R46) that a surety of
any of the sald officers has become a non-resident of
the county in which his officizl bond was executed and
recuired to be flled # * * gaid court ghall make an
order recuiring the officer for whom any such surety
executed the bond on a day therein nsmed to zppear and
show cause why he should not give additionsl surety."




and the succeeding section 7849, Chapter 15, provides if an 1n-
the court finds the surety hos become = pon-resident

of the county, "the court sholl rocuire the office. for vhom

the surety executed the bond to zive adiition:]l zccurity ete."

In my opinion, if it gomes to Lthe kpowledge of the county court
of Morgan County, Mr. Stevens,a surety on your collector's bond

has removed from the county 1t is the duty of your county court to
iommediately make an order, after proper notice 23 hereinofter sug-
gested r=cuiring the county collector to show cause vhy he should
not give additionsl security, and I think the court, should, after
investigstion if it finds it is a fact the surety has becpome a
non-resident of the county, recuire the county collecter to give

& agw bond.

These sections "846-2550, Chapter 15, orovide a method of removal om in-
itiative of the ecounty court without waiting for 2 popn-rcsident surety
to return and inform the court he is 2 non-resident.

The two chapters, 19 and 16, ~bove referrod to conclusively show it
18 the po'icy of the State thet zur-ties on all bonds of county of-
'iclals must be rgsidents of the gounty in vhich the hond 1s gxecuted
aporoved and filed.

Section 2846, Chapter 15, h. S. Mo, 1929, herzinabove set forth
provides as one of the gys g 3 for suretychip on a county
officizl bond that,

"The sureties of all clerks, sheriffs, const ble , collectors
and other county offiee = ghrll be regidents of the gounty
in vt ich the bonds to vhich they bscome psrties, by reason
of being sureties for zny ol the szid officers, shzll be
executed.”

You will observe Section 2248 is mandstory in its provisions--it uses
the word “shall mske an order, etc." thercby imposing a shecifie
duty to act on the county court if and when It ha: knowledge of
suretiez romoved from the county.

The mere giving of 2 notice by the surety to the prindipal even though
in writing will not relesase the surety on 2 county collector's bond
under the provisions of Section £943, H. S. ¥o. 1929.

If procecdings be initliatca by the county court, care shonld be tzken
to see that all the statutory r.cuirements are complied with znd the
statutory ground of removal of Mr. Stevens from the ecounty chould be
set out in the order of the court a: the basis for its acticne.

I refer to this because our Supreme Court in case of Vood Adm. vs.
“illiams et z1, 61 Mo, 63, vhercin z new Administrator's bond was

given in lieu of an old one and the record did not disclose of
the stotutory gounds for giving the new bond, the court held aﬂe




sureties on 0ld bond were still bound and sureties on new bond
bound because not being » statutory it was a2 voluntary bond and
binding and in the opinion the cozrt, 61 Mo. 1l,c, p. 66 s=14ds

"The second bond does not seem to have been given
in conformity to any st:stute though it 1s evident
that was the effort and intention of the parties
to meke a bond which would relieve Jones ¥ho in-

Lo lecve the State from any further lia-
bility as surety for Williams, The record does not
diuclose thet any notice ¥.s given or that sny of the

guses for this progeedlng cxisted, * ¥ *
SRR R but the existence of some one
of the grounds provided by, statute for Laking < new
bond and discharging the sureties of the dld one
would serm to be indispensible.m

In case of State ex rel, dalirne Co, vg, Seppington et al, vhere
the county court order«d a new bend for z covnty Tressurer znd
in place of glvin: one bond for #20,00 .00 the Treassurer g=ve
twvo bonds for $10,000 ezch which the court zccepted and the
Supreme Court held both the sureties on the 0ld and the new bond
were bound because the statute provided “or & single bhond for
$20,000 before surcties on old bomd woul be released from liae
bilitye.

The order of the court Iin the last menti ned csse mouired two
bonds for Ten Thousznd Lollars euch and the Suovreme Court said
the order dld not comply vith the s stute c:lling for z single
bond.

Replying to sccond part of your {irst cuestion which as I read
your letter is, can the surety by complying with the provizions
of Zection £343-.952, Chapter 16, L, 5. Mo. 1929 procure & re-
lesse from future 1li-bility on the Morgasn County Collsctor's
bond; In other words, do sections :94%-:35- =pply to release of
surcties on bond of = county ccllector.

Clearly these two Chapters 15 and 16, are ¢ related and united
part of ¢ remediszl process prescribed for qualifying sureties on
officlal county bonds 2nd for removal and release of sureties and
therefore they should be comstrued each as z part of the plan
preseribed by the statute for protection of surcetics and of tex-
payers sgainst default or misconduct of county officlals.

An examination of the statutory history of section:z 2345-2852,

R.S. Mo. 1929 reveals that these two sections appeared in the

Revised Statutes of Mo. of 1879 in Chapter 66, the'cof as Sections
3906 to 3913 inclusive in s-me form as now same appears as sections
2943-2952, except after word "officer® in line 2, of section 2943
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R. S. Mo. 1929, and before the words "to secure® in line 5 of said
section 2943, there has bcen inserted by amendment of the 1879
stotute the following words, to-wit;

"including executors, administrators, gu=zrdians, curators
assignees, receivers, trustees and depositories"

but such amendment does mot affect legally the cuestion of statutory
construction, we are now to de:l with respecting the s&id scctions

29475-29524

The direct guestion is, do said sections 2943-205%Z ~fford a method
of release of surety on county collectors bond grounded °m fact,
surcty has beceme 2 pon-resident of the county? I have found only
one case in Missouri bearing directly on this guestion. There may
be others but my diligent search therefor, has been unrewarded: And
I find no case in Migsouri subsecuent to this one citing this par-
ticular case as zuthority on the single question above suggested.
Likevise I have becn unable to find a case in Missouri overruling
or eriticising it on the question herein involved.

Sections A3, 2944, 2945 2nd 2946, R, S. Mo. 1928 provide any person
bound zs surety on bond for an officer gay be discharged from futyre
1liability thereon by petition addressed to court authorized to ap-
prove s id bond by written notice to the principnal given fifteen
days before making of the apoplication and if prineiocal unavail:zble
for personal service then service by publication msy be had: And
then =947 provides the duty of the court in the following l=ngu=sge:

"Section 2947--The court to whom the petitionis zddressed
8hall hear the applicati n, and gay * * #in their dis-
ciretion, m ke an order rcquiring the principzal in suech
bond to give a ne. bond,* * *W

The intent of Chapters 15 and 16, K. S. of Mo. of 1929 is to protect
the tax-payers from loss occasioned by default or misconduct of the
county officials. To carry out this intent, the Legisl:ature first
prescribed oneemust be = pesident of the county before he is guali-
fied to sign as surety a county official's bond: Second, that if a
surety on an offieial's bond bocomes a non-resident of the county
and knowledge of this fapt. comes to the county court, it is the
duty of the county court to ascertain if surety has become a non-
resident and if so to r-quire a pew bond of the officizl: Third,
that failure of the official to furnish new bond vagcates his office
and on certification by county court of failure of offici=1l to give
new bond, to officizl given power to fill vacancy, successor to the
officer so removed mu=t be apoointed.

This is a summsry statutory removal from office without intervention
of court for sole purpose of protecting the public interect.

The policy of the State as announced in these stztutory oro sio s
is that to protect the p blic funds in custody of county officials
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bonds with solvent sureties who are pgsidents of the gounty must
be kept in full force and effect.

The sbove method of protecting the public interest is by zction
on the jnitiative of the gountv gourt. Now when a bondsman comes
and announces he h=s become a2 non-resident and petitions the court
for release and that 2 new bond be recuired of the official, wve
find much the same procedure is provided: First, the statute says
the county court ghall bear the petitioner's application: vecond,
the court "may" in its discretion orier = new bond to be given:
Third, if and when the nev bond is given and approved and filed
the bondsmen is released from future lishility.

It is true the literal re:ding of the language used in section
2947 conveys 2 power to county court with an,aggazgn; discrction
to use it or not as they deem proper,

I am however, of opinion when a bomdsman on county collector's bond
removes from the county =nd petitions the county court to release
him from future liablility on ground of his pon-residence, it is
first: The duty of the court to give petitioner as early a hearing
on his application as is pessible: Second, that if on such hearing
the fact is established the bondsman hzs become 2 non-resident of
the county it is the duiy of the gounty gourt to grder the collector
to give 2 new bond. I base my opinion on the sound principle that
;hgegéhemnsmmnmﬁauthen the power to act is 2 duty
»

e see here fhe power given the county court on petition of bondsmen
to recuire a pew bonde To allow a bond to remain in force with a
non-rcsident as one of the sureties is in direet yiolation of vection
=846, h, S. Mo, 1829 providing sll sureties on county official's bonds
must be residents of the county.

e see the next s=ctions 2848-2549 providin: if court learns of non-
residence of surety, "said court ghall make sn order recuiring ¥
the officers on a day named to *%* show cause uwhy he ghould not zive
additional " And if investigation reveals non-residence of
a surety, "the court ghall (not may) recuire the officers to give
additbnal sccurity."

By these sections of the statute the State declared if surety becomes

non-resident public welfare demands pew bond be given =nd therefore
the grant of ggwer to county court to act when surety becomes non-

resident makes it the duty of the gourt o -ct.

The same public welfare demands that in case of 2 bondsman petitioning
for release on ground of non-residence, the county cburt shoild act
and recuire a new bond."

The intent of the law in recuiring county court to compel nev bond
on its 1nit1ative on learing of non-residente of a surety is to protect

tle opublic interest: The intent of the law in granting the power to
the county court to require the giving of = new bond on petition of

bondsmen for release on ground he has become a non-resident, is to

2rotect the public intercst.




This construction is in conosance with the authorities. Mr,
Endlich in his work on stztutory construction, pp. 400,401 says:

"And when the real design of the Legislature in or=-
daining a statute, although it be not glainly

is yet plalnly perceivable, or ascertained with reason-
able certzinty, the language of the statute must be given
such a construction as will garry that desicn into effect
even though in so doing, the gxact letter of the law

be sacrificed or though the gonstruction be contrary 1o
letter, and this rule holds good even in criminal

the

statutes, of course if the meaning of the Legislature

is clear every techinical rule of construction must
yield, and though the words used to express that meaning
be not a2pt for the purpose they will be so gonstrued as
to serve the szme."

The design of these statutes &s to sureties is to have at all
times sureties who are residents of the county whérein the bond
is fileds And so, in case of State ex rel. Mo. Life Ins. Co.

vs. King, 44 Mo, p.283, where the facts. were the law of Missouri
required a Life Insurance Company to have §100,000 of its capital
paid in and invested in stock or bonds of the étata of Missouri,
#*¥#or in notes or bonds secured by mortgagee on deeds of trust

on unencumbered real estate worth at least double the zmount
loaned thereon, etc.

"The insurance commissioner refused to accept a first
mortgage on Illinois farm as part of notes or bonds

on unencumbered real estate on ground the statute re-
cuired the mortga: e must be on Missouri real estate
although the statute was silent in regard to yhere the land
should be situated,"

And the Supreme Court, 44, Mo. l.c. pp 284 -285 saidi

"It must be conceded the law is indefinite in regard

to where the land shall be situated. The only positive
requirement is that the real estate shall be unencum-
bered, and worth at least double the zmount loazned. But
khat wes the intention of the law-makers? It is generally
true that where words @#sed in a statute are clear and un-
ambiguous there is no room left for construction: Dug
dhen it 18 plainly perceivable that s particular inten-
tion though not previsely expressed must have been in

the mind of the Legislator that intention will be en-
forced end carried out and made to control the strict
letter.m.
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ind in Riddiek vs. HeNair, Gov. of Eo., 1 Mo, l.c. 150, the Court says:

"In giving a construction to - s octute one cuestion
always presents itself to the consideration of the ecourt,
viz: ihat was the intention of the Legislature?®

Apnlying these rules of const uction above sct forth, we find the

intent of the Legisloture was to have all bondsmen on officizl bonds

resident of county wher-=in bond was made: Also plsin intent all

211 officials should at all tines have legally sufficient bond with
; sureties ther on and one of nouzlificationssof

surcties is local residence.

If 1t be held thet it is the duty of county court on showing pe-
titioner is non-resident to reouire 2 nev bond there ean be no
possible chence for d:s to the tax-pasyers because the retiring
non-resident bondsman iz liable for all brecches of bond to d:te
new bond 1is approved and if county officilal cannot give new bond
the new offieizl whem zppointed must give z new bond and the old
bond by the very language of the statute holds until the new one
is anproveds The whole object of the bond is to protect the publie
interest snd that is best attoined by moking 1t the duty of the
county court on petition for release of a non-resident surety to
recuire a new bond,

In Steingér Vs, Framklin County, 48 Mo. pe 167, the Court s 1d:

%When * * ®* the public good recuires it the word "may"
used in a law should slways be construed tc mean "shall",

The public welfare and good demands giving a new bond when one

surety becomes a noneresident of the county and these provisions of

the statute herein considered in my opinion mean that shall be done

nc matie: whether the county court move: under Sections 2848, 2849

or the non-resident bondsman moves in the matter under Section 294%, to
2952,

The Supreme Court of Missouri in State ex rel. vs. Bell, 99 Mo. p. 569
has held that a surety on 2 public administrator's bond may file a
petition for relezse on the ground he has become a non-resident of
the county and that the county bourt h-s the suthority under the pro-
visions of seetions 2943, -95:, Lk, B, of Mo. 1929, to order a new
bond given and to accept the same =z2nd after spproval of the new bond the
sureties on the old bond are released from future liabilities, It 1is
true this opinion was rendered upon scetions %208-381% inclusive of
the stantes of Mo. of 1878, but tlese sections of the 1879 statute
hfve been carried forvard in the verious revisions and now appear as
Sections °947-2352, K. 8. of Mo. 1823,

The court said in above case, 99 Mo. l.c. 575,576, after setting out
in ful'! sections 3906 to 3912 inclusive L., S. of Mo. 19223
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"That the language of these lotter sections include
public administratorg, as well as other officers is
evident at a glance unless it is affected b the pro-
visions of law relating to the speeial subjeet of ad-
ministration. Plaintiff claims that the torms of
Section 307 above quoted limit sureties of & public ad-
ministrator to the mode and grounds mentioned in sections
28 to 31 (K. 8. 1873) in moving for a discharge from
future liability on the bond and thereby exclude resort
by them to the proceedings under sections 8806 to 3912
¥ % # ve think that langusge does not evidence any intent
" of the law-makers to exclude public administrators and their
sureties from the benefits of Chapter 66, Revised Statutes
of 1879 (Sections 3906 and following) or to engraft an
exception against them upon a rule apparently designed
to apply to a&ll publiec officers alike."

This is onlyese I find in Missouri on this particular point.

I understand your second cuestion to be whether or not in event
petition filed by surety and court finds he is 2 non-resident can
court declare remaining sureties on bond gufficient =nd release

the non-resident surety. In my opinion, most emphatieally NO,
Suppose all the remainin: sureties had become insolvent and the non-
resident was the only solvent one and the court could and did re-
lease him the result would be the county would be without a solvent
bond given by the collector, and In c=se of 2 corrupt or careless
court, the door would be opened wide for perpetrating a fraud upon
the tax-payers by allowing the county collector to remain ih office
with practiezlly no bond and in violation of the express torms of thé
statute.

The court in the Nolan case in 99 Mo,l.c. 577, expressly said this
could not be done. The court said:

it is next asserted that the approval of the new bond

was'void because made at a speeizl term of the
probatecCourt.”

In my opinion it was snd is one of the outstanding iptentiong of
Chapters 15 and 16, R. 8. Mo. 1929, that g surety on countv collector's
kond can only be released by glvins, accepting and aporoving apnd

filing of o new bond by an orderof the county court?

It is my opinion on county court finding on petition of non-resident
surety that petitioner is a non-resident of county th:t county
court has but one course to pursue and that is to order 2 new




o -

bond given by the county collector.,

I have replied to your letter as I understand same. If any
further information you wish, will be glad to glve 1t if within

my power,
Kespectfully,

AP-ROVED:

RO¥ MCKITTRICK

Attorney Generzl




