
.. 
IN RE: Right of non-resident sureties to withdraw on 

petition from bond of county collector . 

Hon. Minor C. Livesay , 
Prosecuti ng Attorney, 
Dorgan County, 
Verseilles , Mi ssouri . 

I 

February ~o , 1933 

ln ~= helease of Lu r e ty Co., 
Collectors Bond 4n r emova l from 
county of surety . 

Dear Si c : -

--

Your l etter of Febru"' ry 13t h , r eceived and pertinent P<'rt thereof 
r ads as f ollows : 

"The f acts are as follows : The County Collector gave 
a bond a t t he t ime of his el ection whi ch v;o s accept ed 
by the then County Court. One of t he si gners of this 
bond Wf' S •i llflrd 0 t evene. &incc t hat time llr . St evens 
has ~oved t o another county and now -i sh~s to be dis­
charged from li~bi ,j ty on this bond. He has n0t i fied 
the princi ."lcl of his intention but the other si gners 
on t he bond have had no noti.ce . 

"The question pr qsented by the above f~cts i s WhethPr 
the collector i s r eruired t o give a ~ bond, ~cce)t~l le 
to the County Court, end t herPb releas t he old si~ners 
including the person ho has ·removGd f rom t he County, · s 
pr ovided in Sections 28 ~6 to 985~ inclusiv~, or ~hetber 
the person wishing to be discharged nay pet i tion t he Cou r t , 
without consul t i ng the other bondsmen, for di s cha rge under 
secti ons ?943 to ~952 i nclusive and th~t tho Count y Court 
nay find t hat t he bond i s suf icient ~ithout cdditionnl 
bond. Tha t is does t he last above l i sted Missour i st tutes 
appl y t o County officer s or me1cl y to pu t lic util ities et c . " 

The sections .846 to ~85:.. and 294 3 to .J952 incl usive , rl . S . Mo . 1929 
hcve i n subst antially the s~me form be2n on our _t at ut e books since 
187 2 . 

Sections 2846 and 2848 , ,~849, 2850 , h . s . of' Mo . or 1 929 , nrovi de 
as f oll ows : 
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"Section 2846--The sure ties or al l clerks, sheriffs , 
const able , collectors and other county officers shall 
be r esidents of ~ county in which the bonds to which 
t hey become partiss , bf r eason of being sureties f or 
any of the s id officer s , shall be executed . " 

"Section 2848-- b en it sht.l l ~ ~ ~ lglo 'ledse of any 
court ~hose duty it i s to approve the of~ici al bonds of 
any of the of~icers n~~ed in Snction 2846, that a 
surety of ~ny or the said of~icers has becooe ' non­
resident of t he county 1n Which his or ~icir l bond ~ns 
E.Xecut cd an d rec.uired to l e f i led or has di ed , bcco!!le 
insolvent or other~ise i nsuf ficient, said court sh~ll 
aake an order r e(_uiring thP. officer f or v-.hom o:..ny such 
suret y execut ed t he bond, on a day therein named, to 
appear ~nd shor. cause why he should not give ad ition~l 
security. 

"bection 2849--If u pon investigation~ the m~tt -r i t shal l 
a,t>pear th"' t cny surety has become a non- ... ·e:.. ! dent of the 
county in which the bond i s f i led, died, becooe inaol­
vent or in any other tise insufficient, the court shnll 
r equire t he of~icer for \ boo such suret y execu t ed t he 
bond t o give addi tional s curity by a day nemed; and 1n 
deftult the.eof, the said of~ice shall be forfeitPd• and 
the s'me shal l become vacant , Bnd the f acts shell be 
certif ied to the court or of icer .hose duty it i s to 
fil l such vacancy . 

"Secti on h850- -iban t hP additionol bOnd ~ given a nd ~ 
proyed,tbe former sur eties shall thereby be discharged 
from any misconduct of the princip~l after the r.:proyal 
of t he bond. " 

The above s ections j846, 2850 , are i n Ch pter 15, R. s. Mo . 1929 • . . 
In Chapt er l b ; R. s . Ko . 19 9, are the fol l ovdng secticu~ ~ so 
~eferred to in your lett er ~long ~ith your re~c~ance to the 
hereinal:ove set forth sections 2846 , }'850 . 

"Secti on 2943- -~~ person bound as surety in any bond 
i1ven by ~~ Q!f icer , i ncluding executors , administrat­
ors , gu~rdians, curv tors, r eceivers , trustees and de­
positories , to secur e t he fai thful performance of the 
duties of such off icer, may , &n hi s petition in .• r iting 
~ddressed t o t he court authorized by l aw fob t he time 
being, to t ake ~c approve such 6ffici al bond, be dis­
charged from nl.l future liabi l ity on such official bond. 
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nsect1on 2!344- -The net1 t1on sh. ll set f orth the "a .. ·ts 
up n .. hich t he &r~...Ji i e· tion fo1. d ischa r ge is founded , 
and s!u.ll be verified by the affida vit of t he peti t ione r 
thcr to nnncxed . 

"S~cti0n S945--A notice ~ ritlrn o~ such intended ap­
Jlic~t n together rith a co~y of the ryetition, shall 
be per~on:lly served on t h· 'rinci p-1 of the bond , a t 
l·ast fift een d· ys bffore the makin.~ of the '-tl" l:.( tJon . 11 

& cti"~n .. 9AG provides !'or ;e:vic€' of n-:>ticc by publi c · t.ion if 
Jrinci Jul C" m JOt b 0 ':"1 -rsonattly s( l Vf'd . 

"S ~ction ~947-- The cot1r t t o 'rtlo!"' the pcti ti< n is : dr'res~cd 
sh~l"' h ~ ::- thr "'-lie ti n, n~.. .c..._: :m e:c::. rn · n t.1 ~n the r of, 
in tbeir di~~retion, 1 ~kP ~r o ~~r yr • u~T·ng t 1 r pri~­
C1 ?P l in sue~ bone t " ~ive L ne bond wit l ~ur ct1 es for 
p~l for ance of his of~icial dutief; . 

' 1Section 2948- -I '" such honci be gi ven, it shal l b e t· ken, 
[I p )roved and ri 1 ed i n t h0 s~ma -:~n .,_. r th'lt the of4>1cic.l 
r-.cnd of ~'- ~h 'Jf~ic r 1 .: r e tlirr->o by l a ,. to be t~l:::~n, 'lP­
?roved ~nd fi l ed . 

l!Scct10n "'149- - r.en such new bond i s t '\sc>,n, n 1royQd nd 
file~ , lt ~Ll1 im~Pdl;tPJ y oper~+e ~ d!scha . gc of 
Fll the <mreties in the t'ormer bond fro~ al l lia01 ity 
arL>i ng from ·ny "'Ub erunnt ""i'"C'"'"'~11Ct OJ' de : u 1t o f t he 
princi}Jril therein, and such sur e ties sln l l thenceforth 
be lie:' lc on ::uch bon J :mly for such breachc ~ tLc ·eof as 
shall h: ... vc hr opened !)rj or to the t: kinJ , ipprovinb ~nd 
f'111n.; of th n . bond." 

Sec t i on ·--9!10 !)rovlde ~ 1 ~ neH bond not gi vuu \' ithi n s i xty dnys 
aft er orde r made there1'or, i-.hr of'-~'1cl · 1 t s office : . ..' u l l from 
thenceforth be V3Cu t cd ... .nd the court shall cert i f y such v~c<mcy 
t o th~ court or of"t cer h~vill...;, J.")o e "' t o n. me s : iu of ... icic.l's 
scecessor \ h .ch sh 11 bn i~.e~i~t~ly done . 

SPction ~951 .:.·~s c !sUrety p. ying money on a cccunt of i s being 
suret v on such bond the S PJne r emedy - g~ ins t h is princi p ... l · n d co­
suretie~ t:ro is '1rov1ded in tl'>_i · Sr' ::J£' Chc,> t e r 16, against princi ,l&ls 
and co- sure ties in hond. , hills ' n d notes foi t h e payment of :!lO.ley 
or delivery of nro .Jerty. 

S(\cti on '""95) 1rovide s r emedies i n Chapt er 16 ava i l nble a :;-· nst 
and by executors i n all cases · .. here s .,ce cou _d be rnaint<.t.ined J&inst 
the executors , t estators or intez t ~· tes , if l tving . 



- 4-

The hcreintbov c set forth ~ections are a l l you r~fer to in your 
lette r . 

Your letter sates the Sll.re t y · has moved to an.:>th r c ounty and 
nov wishe s to b ~ discbr:r·g .... d from the bond. He ht=~ s notified the 
lrinc! 'al o ... his int"'nti0n rut not the other signer!:. on the bon<i •. " 

I underst · nd yonr l e tter o.l ove c uot ~J to ash. th0 t o follo ·.ng 
quest ion s : 

Firs t - - 1· . ~'tc.>v~nB , t he surety h<.. vin6 not ified the county 
coll8--tor, his princi pal, he h .. !0 removed fl 'OL lJorgan 
County ~no clt3sir ,..,s r ~le~sP f'r•oi:i fu the.I liabi: ity 
: hondsmsn is t he eollector r C!< uir< C. to gi ve ; nother 
bond. un<ieJ• th e her in:-- t'ove ru"Jt f.W t-~rovi i onr of vections 
2846 t o n-=o inclu::.iv , Ch .. ptt.r 15, .v. no . 1 ~ , the 
::ame being th ) s r c cion ::. Y;:hich .>I·ovide on rcm~vel Q!. u 
s11rety fro"'! tbA co mty, ~r.-- t cl .. e t.'Ot Ilty col...~. t U! on 
h. v:in{ ::n 1~ l~"~'C. of such • (, ._oy: l ~h.• U re uire a nev. 
bond if on investigati on the court f i 1ds the sur e ty ha s 
beco:ne .:. ncn-r~sident ; or c .n the .... nrety , Ur . St~vens, 
w1.thout consultin~ t he oth r bondsmen, ·ecure his dis­
ch "'g ·• 4"ro- f'11t urP li :!.i+-y 1)y :-•iti onin, the count y 
court unc r the- provi s i cns of ~ Jcti --ns J~:) to 95 
" J1clu ivr :>f Chal')tc:>r l G, l . o. :..!o . 13.:.9, V1hich l a ::st 
n ... "led sections "'h'OVide ::. ny - er son bound as sure ty on 
n .QQru! 2 Ol' ::..ny o.ff'L~er including CX()CUtor ~ etc . e tc . 
o:-v h y noti ce in riti'lg to !1.1!1 !'r1nc1 'Jrl ..)D C;tition 
f i led \ i th pro >el' court be d.ischo.rgcd from futut·e liA­
bility on s a id bond, if tJ.l<; cou1·t in 1 t ~ a.i ;.crPtion 
makes e:n o T'u_r r g uiring tbe Jlinci pa:l to ; iva & nev 
bond . 

Replying t v y :>ur .flrs t p rt o!: irst questi on , I beg to ;;,u.y y-ur 
l e t ter roe·· not st ~te ·.vl ,.... thc-r or not the; nntice ui ven the "Jrincipal, 
-r a.:" i n wTi tir.g . Dut if 1 t '1 .... s not be"'n so zi ven in ''Ti t i•1" it can 
be and I .:i ll ZJ.ssunP her e i n t he n~tice D s in writi 1g . J. ~ y ou 
know, SPcti on 2848 Ch"lpt e r 1 !:. , •rov1des, 

"~ihen 1 t shall ~ .:t,Q. ~ knov:ler'l~e of any court 
v·hose duty it is to proVP t'~--... of icia l ... old~ of 
cny of t he of~icer s n amed i n Sectinn 2846, (r~d county 
colJ cto r is n med i r. Se c tion .846) that '- surety of 
... ny o.P th-- s~.1a officf rs ha~ bcco'"\e a non- • esident of 
the county i 1. \mich his officiLl bond w s executed c.nd 
r ecu1red to r~ filed ~ * * s~id court ~h\L1 make an 
order Tt'CUirin'! t h _ o f f ice1 for whom c:ny such sur e ty 
e ecutc d the bond on & d~y ther in n &mcd to ·;Jear and 
show c~usc why h e sh ould not give odaition~ l suret y ." 
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and the succeeding secti,.,n '8 ~ , Ch£-pte:r 15, .Jrov1des if an in­
vestig~tion the c our t find~ the ~urety hcs become a ngn-re~idgnt 
of the county, "the court sh J l r 1 uir the of"j CP for ' h om 
the surety exec 1te•i th<"' hone to "'1 vr> ~ d it i on. l ; t:c·,tritv etc . " 

In my opj nion, if 1 t co,.,£>~ .:t.Q. .thf. '<"no le' g f' of thc-> county court 
op Morgen County, Mr . St •vens,a sur~ty on y~ur cotlector' s bond 
hR~ [ n!]o y cd fron t he county it i S ~~ Of y0ur county COurt to 
i mmcdiately l'!"alce an order, aft er ,ro."~nr notice ...... n ... 1€in' fte r sug­
gested r _ ~uirinl! t~e count~r colle ·to . t0 sh,.., cr u::.e ' y he should 
not give additi onr.·l s-3curi t y , "nd I thin'c the court, sh~uld , Lf ter 
investi ..,c.tion if it finds it is a r~ct the surety hs.s become a 
non-r~sident of the county , rc,..uir" th county coll!'ctor to give 
£{ ~ .bQn.Q,. 

The~e sect•ons '846- -5o, Ch ptcr l~ , )~ovluc a methJd of r ~oval onin­
itia'"ive or th .... co•mty court .. ithout wnittnJ for e non - r s'sident surety 
to roturn ·md inforl'!l the court h.;! is a non- resident . 

The t .~o ch .pt r ~, 1 ~. :nd 16, t ov.., r0ft>rr· ·d to conclu~ i vel, shov; it 
is tr, "Jo icy of' thr> s+-~+- t'"' t 1 t-:.rs on all 1-vnd .. of count y or-
r .!.ci us mu t oe r s ·.dent -- of ~ c 1unt i in '':h.tch the .:t&ru! is executed 
a,p:Jroyed and f'iled . 

S-.ction ~~46_, Cl1'1 >tC'r 1~~ , I • C". o . lq 9, ~.C ainc l OVP. set f:t th 
~rovides us onP of the r u - 1 i."ic· tj.ou-.; J o.~ suret:,' l·ip on a county 
vffici[ l r ond tn t , 

11The sure tier of all cl<'r1-::r , ~heriff "' , conEt lle , collectors 
· nd '>th .r et nt~r o:'f' c~ 5-: 1 bP r '"' -;Oe 1t:; of th~ county 
in t ich th bonci.w t .... \,hlch t hey h co e p· rtie~ , by r·cason 
o~ hPing ~urct~ c~ for ny of t h w id opfic•rr , ,hell be 
el'.~cuted . " 

You , lll o'hservc Set:t·ion · -'lA'~ is .,. nda to1 y ; 1 i t s !)rovisions- -1 t uses 
the ~ ord 11 shall mP~e an o~-:,el, etc . 11 the • . by i 1 J ")si.ag ~P ;Cific 
duty to ~ct on thr county court if ..no \Then it h..,· kno ,l ed ~e of' 
surnties r'mOVP.d fro~ the county . 

The l"lere gi vin~ of 'i notice oy the su.rety t J t he Jrind1pc•l even though 
in . ritin ; \d.ll not relca[.e the SUl'~;;ty on county collector' s bond 
unaer the 1Jrovi s1ons of vection ~943, . S. Mo . 19!;.3 . 

I f proceeding~ be initi-t ~d oy the county court, car e should be t~ken 
to se th' t all th~ ..,t atutory r _qu· r<::: ents arc ..!Omplied ,.rf th :.n d the 
statutory ground of rcmov 1 Oi Mr . utevEns from the county should be 
set out in the order o£ the court a _ the bas1s for ~ts action. 

I r of er to this because our Supr eme Court in case or tood Adm. vs . 
1111ams et al, 61 Ko, 63 , ~hel(in ~ new Admini: tr~tor ' s bond \'S 

given in lieu of an old one and t he r e cord did no t d i sclose any of 
the s t rltutory ~unds for gtv1ng the new bond, the court held the 
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suretie s on old bond were still bound and su r e ties on ne . bond 
bound because not bein~ H s t a.tu t ')ry it wac a volunt ctl'f bond and 
bindi!l0 <:tnd in th0 oni!lion t .. "' c 1rt, 1_ !!- . l . c . , . Go s ld = 

"Thr? second bond docs not see, t o have been given 
in conf orTI"..ity to any st ~ tute thou1r. it is evident 
th?t ~as the effort ana inten tion o the ~,rties 
t o m~·ke c• bono. \•hich \,01Jltl r elie\ c Jones t-ho in.­
t Pnded to le ve t he St a te from &ny fur ther li~­
bility ar. sur ety for \dlli~rrs . ThE> r ecord does no t 
di~close th· t any notice ~ Jiven or i hLt ny of t~e 
s, ~ tut orr c, ',&Of for t his .Q.rOCfedi.:e r xi pte d . * .:~ * 
••••••••••• •••••••• o'..l,_ t: <:: e-.·i ctence of so"c one 
0~ t he eround.s proviuGO b.t S t tut . fO .t.' l 'kin~ ' r .. e v; 
bond < nc ct~~ch_rging the su1·etie~ of the dlei one 
v1ou l d ~e M to be inr1i .. ocmsi ble . " 

I n Ct.SE: of bta.,e ex Tel . u[a.li r.e Co . v~. E'oppint:·~ u.'l et nl , l,c c 
t 1 e county cout ~.- oJ.·C: ... r..~ c:nc 'ro, county Ir~e: su::.."er nd 
in ;>l a ce of , 1 vi n · one bond fo1 ~ ... J , OO . 0"' the TrC?~surer g ve 
t ·o bond ... f o - 10, 000 < et1 h'ch th. c t.. 1~ <:<:<;el-lted , nd the 
Supr eme Court hela both the suretie~ on the old <lno t he ne\ bond 
- ,. ··~ bo1mc 'J •r u~~ t"~- s" "' tl· t e :.~rovJ .... eu ,. o r ·. ~ingle lJond for 
:t~o , o--;o befor e: st:.rc tie! on ola. Lon u. voul be rel<•ased from 11a­
l11l ity. 

The order of thG court ~n the l;st ~en 1 ned c~sc r (uirec t\ O 
l"~nds ·fo r Ten 1'ho'ls:..nd 1x., l· "rs et..ch an<.. the uu ·.:n·eme Cout t s~~id 
the order did no~ co~~ly ith ties ! tut_ c~lli&g fo1 _ ~irgle 
bond . 

Ro;>l ying to 3 cona o rt of y .JUI • i1 . L t .let~ tion hich as I read 
y ·ur le-: ter l ~ , c . n the u 'E • f l-,y "' ' ';1 11 J .:'16 it""' t'1 ;rovi i ons 
o~" 2ect1on .... .:3~ ~- -3o , Chapte-r lG , • • S . Mo . 1~ '9 )ro~ur·e c: re­
l e<- s~ f1·o,.. f'.1tu c li l1.11 ty on t he or n County Coll : ctor ' ., 
bonn; I n o+-h"r ·· oras, do secti ons 94 ·- 35 · o1Jl:.• to relC<:! ~e of 
s _,r- tie~ on bond of' <: coun ty ccllecto~· . 

Cle~ r 1' these t\ o Cha 'Jters 1!') and 16 , l'L c. r e lated and uni ted 
part of t r e.-,edic....l proces s p.cesc r·ibed for qu Dlif1lng !;uroties on 
offici ~.1 ccnnty bonds - na for r c"l':oval '..nc. r el ease of sureties and 
t'1er("for~ t hey should be construed oach as e:. o~Jrt of the plan 
~re!>cribed by the s t otutP f or _1rot ection of sur"' tie~ anc.. of tax­
payers :~~ inst de~rult or misconduct of county offici als . 

An examin~ tion of t h e sta tut or y history of s e c t i on s ~943-295~ , 
R. S. Mo . 19~9 r pve als t hat t hese t~~ secti ~ns ap ~eared in the 
Revised Statute s of Vo . of 1879 in Chapt er 66, t he 1 cof as Se c tions 
39~6 to 3913 inclusive in s me form as now s~me S?~ecrs as sections 
.,.94 3- 295£ , except a f'tc r wold "of f i cer " in line 2 , o r section 29d3 
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H. s . Jlo . 19 .:9, !'"lld before t he words "to secure" in l ine 5 of said 
section ...,943, t here has b"'on insert ed by ~mendment of t he 1879 
s"': tute the following \·ords , to-,rit; 

"including executors, admini s t rators , gu · rdi ~ ns , curFtors 
as ignees , receiver s , t rustees and depositories" 

. 

but such amendment does not <ffcct leg~lly the ques tion of s t tutory 
construction, we a r e now to de· l with respecting tht z~id s ctions 

94 :-" - 295 <;, • 

The direct question i s , do sai d sections -943- · 95~ · .f ' ord a l!let hod 
of rele~se of surety on colmty collectors bond grounded on f act, 
surety has became a non- resident of the county? I hav~ found only 
one cas~ 1n Mi ssouri bearing directly on this question. The1e may 
b0 others but my diligent search t herefor, has been unrct:arded: And 
I find no case i n Ki e souri subsequent to thi s one citing thi s ?ar ­
t icular ca se as authority on the single question above suggest ed. 
Likewise I hr ve be .. .:n unabl e to find a cnse in llissouri overrul ing 
or criticising it on the question her ein involved. 

S~::ctions al3 , 2944, l.945 :'lnd 2946, R. s . Mo . 1929 provide any p(~rson 
hound cs suret y on bond for an officer~ be discharged from tuture 
l i ability t hcl'eon by pet i tion adar cssed to court au t horized to ap­
prove s id bond .bY ' r i t t en notice to t he _..\r i nci >~1 given fifteen 
Ci'"'ys before maki ng of t he ap.Jlication and i f ,)rinci..w.l un:vai lrble 
f or 1er sonal service t h011 ser vice by ?Ublica tion M'-Y be bed: .and 
then ~947 provides t he duty of t he court in the following l f nguPge : 

"Section 2947--f he court to whom t he Je t i tion is ~ddressed 
sh•ll hear t he applicr ti n, e nd ~ ** *in their dis-
c ·et ion, m ke an order r "(1U: r i ng t he princi al in such 
bond t o give n ne bond. * * *" 

The intent of Chapter s 15 and 16, H. S. of Uo . of 1929 i s t o protect 
t he tax-p~yers from los~ occasioned by defaul t or misconduct of the 
county officiPls. To c ry out thi s intent, the L gi sl~ ture fir t t 
_prescribad oneemust be .... resident of the county before he is ouali­
~ to sign as surety~ county official' s bond: Second , t hat if a 
suret y on an of ~icial' s bond b come~ a non- r esident of t he county 
and knowledge of this ~aot co~es to the ~ounty court, it is ~ 
~ of the county court to ascertain if sUrety ha s become ~ non­
resident and if so to r c;,uire a J:WJ! .bWls1 o~' t hf' ot'fici :.l : Third, 
th~t f ailure of t he of f icial to fUrni sh ne . bond vac t cs hi s of~ice 
and on cert ifica t i on by county court of f ailure of of f ici· l to give 
ne w bond, to of~ici:.l given power to fill V<:' ca.ncy, successor to the 
off'icer so r emoved rm.12t be appointC'd . 

This is a summary s tE' tutory z:emovr 1 !ron off ice without lntet'Y(•nt i on 
of court for sol e ?Ur pose of protecting t he m1 blic ll1t er e t . 

The ~olicy or t he State as announced in these s t atutory vrov1 , 1ons 
i s th~t to protect the p blic funds in custody of county off icials 
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bonds .ith solvent sureties who are r esidents ~ !ha cgunty ~ 
~ ~ in full f orce and effect . 

The above method of protecting t he public interest is by t ction 
on the ·i nitiatiye of t he count y cour t . Now &hen a bondsman comes 
and announce s he h'S become a non- r esident ?n d ) etitions the court 
f or r elease and that a ne'.. bond be reC"u i r ed of t he offici ..,1, ·.e 
find much th~ s~ me oroce~ure is provided: First, t he s t atut e says 
the county court sha1l hc~r the ~etitioner' s a)pli~ation: ~Econd, 
the court "may11 in its discreti op, or er < neY" bond to be given: 
rhird, if anu llhen the ne bond is given and n~~roved t n d f i l ed 
t he bondsmen i s r el eased f rom ruture liabil ity. 

It i s true the liter al rc ding of t he language used in sec tion 
2947 convey s a uouer to county court with an a ~oarent discrQt i on 
t o use it or not a s they deem proper . 

I am ho ever , of opinion when a bondsman on county collector' s bond 
removes f rom the county and petitions t he county court to r elease 
him from fUture liabili t y on ground or his ~-reside~e, i t is 
first: The duty of t he court to give petitioner as early a he~ ring 
on his ap~lication a s is possible: Se cond , t hat it on such hearing 
the f act is est ablished t he bondsman ha s become a non- resi dent of 
the county it is the ~ ~ ~ countY court to order t he collector 
to give. Ji llW! bond. I base my opinion on t he sound YJrinciple t ha t 
when the public welfa re dsmands .11 t hen the power !Q ~ i s 2 ~ 
!Q~, 

\.e see here ~ poucr given t he county court on petition of bondsmen 
to r e cuire a 1lim .bWld· To all0\1 ~ bond to r er.u in in force vii th a 
non-r~sident as one of the sur e ties i s in di r ect yiola tion of oection 
2846, h . s. Mo . 1929 providing all sureties on county official ' s bonds 
mus t be r esidents of the county . 

1fe sec the next s 'Ction s 2848- 2849 pJ:·ovidi n_ if court le· rns of non­
r esidence of suret y , "sai d court sh ll ~ ~n order r e cuiring **~ 
the of ficer s on a day ncmed to **~'" show cau se ~ he shQuJ d .llQi ..l.1Y.e 
additional security!" And if i nvosti gatton r eveAls non- r esidence of 
a surety, "the court sha11 (not may) r ecuire the or f ieer s t o give 
addi tbnal sc curi ty. 11 

By these sections or the st a tut e t he State declar e{l if sure ty becomes 
non- r esi dent oublic ~elfgre demand~ ~ ~ be given ~nd th~refore 
t he gr~nt of AOW. r to count y court to act l hcn surety becomes non­
r e s ident makes it~~ Q! ~ court .t.g, _m. 

The s ame pu blic welfare demands th~t i n case of o bondsman petitioning 
for r el ease on ground of non-residence , t he county caurt should ac t 
and r equire a n e . bond . " 

Tl'te i ntent. of t he l a·-; i n rec;uiring county court to com_!>cl ner bond 
on its initiative on l earing of non- r esidence of a surety i s to protect 
~ 'Jublic intsrest: The intent of t he l a \ in grunt i ng th e no· .er to 
t he county court to r equire t he giving of ne bond on petition or 
bondsmen for r elea se on ground he has become a non-re s ident, i s to 
protect ~ public inter0st. 
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This const iu c t ion i s i n conosance wi th the aut hori ties . Kr. 
Endlich in his work on st~tutory construct i on, pp. 40~ , 401 says : 

"And when t ho r eal des ign of t he Lcg i s~ature in or­
daining a stutut e , alt hough i t be not nl c1n1Y exoresse4 
i s yet pl ai nly percei vabl e , or ascer tai ned ith reason­
abl e cert~ inty, the languaie of t he statute must be gi ven 
such a const ructi on as vdll C@ r r y that de si gn i nt o eff ect 
even though i n so doing, the exact l etter of the l aw 
he sacrificed or though the CQnstruct1on be ~optrary iQ 
~ l etter , and this rul e holds good even in CJ•i ninal 
s tatutes , of cour~e i f the mean ing of t he Legi slnture 
i s clear every t echini cal rul e of const1~c tion must 
yield , and though the words used to expr ess tha t meaning 
be not apt f or t he pur pose they wi l l be so construed a s 
t o serve t he same ." 

The desi gn of t hese st ~tutes ls to sareties i s to have at al l 
times sur eties who arn r esidents of t he county wheLci n t he bond 
is fi l ed . And so , i n case of Stat e ex rcl . Jlo . Life Ins . Co. 
vs . King, 44 llo . p. 283, wher e t he !acts were t he law of Mi s souri 
r equ i r ed a Life Insurance Company t o have 1001 000 of its capi tal 
pai d i n and i nvested i n s t ock or bonds of t he ;:,t ate of lli ssour1, 
* **or in notes or bonds secur ed by mortga ;ee on deeds of t rus t 
on unencumbered r eal estl?te uort h et l east doubl e the ~mount 
lo ·~ed t her eon, etc . 

"The insur ance commissi oner r efused t o accept a fir s t 
mortgage on I l linois farm a s part of not e s or bonds 
on unencumbPred real este t e on gr ound the sta tut e re­
qui r ed t he · ortga e must be on Mis souri r eal esta te 
although t he statute was s i lent in r ega rd t o l!her e t he l ·nd 
s hpuld ~ sit uateg, n 

And t he Su ,r eme Court, 44, Mo . l .c. p~ 284 - v85 said: 

"It mus t be conceded t he law is indefinit e i n r egard 
t o wher e t he l and shall be sit ua t ed . The only posi tive 
r equirement i s t hat the r eal estat~ shall be unencum­
ber ed, and worth a t least double t he F~ount loaned . ~ 
~ ~ ~ lntention .21: ~ l aw- makers? It i s general ly 
true t hat Wher e \"ords llsed in a s ta tut e ar e clear and un­
ambi guous t her e is no room l eft for constructi on: Jlu.t 
~ i1 iA plainly pPr ceivable t hat r pc r t i cular i nten­
t ion t hough not pr evisely expr essed must have be0n in 
the mind of t he Legislat or t hat intent i on wi ll be en­
for ced and car r ied out and made t o control t he s t rict 
l etter . ". 
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And in Riddick T~ . cBair, Gov. or llo . , 1 Uo . l . c . 150, the Court says: 

"In giving a construction to r s ~r tute one cuest1on 
tll \.ays present!! itself to the cons1der .. •tion of t he co•1 rt, 
v z: \'lh~t wo.s the intention of the L~g1slaturP.?" 

1"p•,ly1ng these rules of const uction ... bove s et f orth, we find the 
intent of the Lcgisl·~ture. as t o h~vc aJ.l bondsm.P..n on officirl bonds 
re sident ot county \1h r 'n bond as ~ade: Also ~1 in intent oll 
all offi cials should rt ull ti es have legally sur 1c1cnt bond 1th 
J..Prgr• llY QY l ifiesl sureti es t her on and one ot qur 11f1cntionssof 
su r'!ties ~s local rosidence. 

r~ it be held th. t it is the duty of county court on showing re­
t1t1oner is non-resident to require ~ ne bond ther~ c n be no 
Jos ible chtnce tor b ~ r to the tax-pLyers because the r , t1rL~! 
non-resident bondsman is 11oble tor all bre · ches or bond to d te 
ner1 bond is a yproTad Olld i f county official cumot g1 Te new bond 
th·~ ne\\ otf"1c1·)1 r.t'hcJ;l P..!)pointcd must g1 ve ~ ne bond nod the old 
bond by tho ve.J.·y lanauage of the stntute ho1dc until the ne v one 
is a pproved. Tho hole object o~ the bond is to protect t he public 
interest and tha t 1~ best attained b"/ rnnking 1 t the duty of the 
county cour t on petition for release or a non- r esidant surety to 
re(uir a now bond. 

In St eintr Vs . Frenklin County, 48 Yo . p . 167, the Court s id: 

~~hen ~ • * the publi c good requir es it the ord "cay" 
used in a l e should ~1 eys be cons trued to ~erin "shalln . 

The ;>ublic -nelfare nnd good denands gi v1n.g a ne bond rthen one 
surety becomes c non-resident of the county and these provisions of 
the sta tute herein considerca 1n ay o~inion mean that shall bo done 
no m· t t.e wmtber t ho county court moves un<ier Sections 2848, ~849 
or the non- r •sident bo~dsm~ oves in the atter under Secti ~n 2943, to 
2952. 

The Supreme Court of Missouri in State ex rel . vs . Bell , 99 Mo . p. 569 
h~s held that a surety on n public admin1 ~trator's bond ~~Y fi l e a 
petition f or releos~ on t he gt·v..ald he has become a non- * sldent of 
the county anc tha t the county boart hr- ~ the authority undo"" the pro­
visions or sections 2943, ~9o_ , lt . s. or ao . 1929, to order a ne 
bond ~iv~n &n~ to accept the s~me and ~t r approTal o~ the na bond the 
sureties on the old bond ore r eleased fro~ .tuture 11tbli1~ies. It 1s 
~r-.le tb1s o~inion ·;as rendered u pon s ections 3908-391~ inclus1 ve of 
the st tltes or fio . or 1879, but t l e se sect1on..s or the l t>7J s tatute 
ht:vc bee-n co.rried for t.r ... in the v2r ious rcvi •i?ns an now <:Lppenr a s 
Sections 294~-2352, R. s. of Ko . 1929. 

The court sc.id in a.bovo case, 99 llo . l.c. 5751 576, ll f'ter setting out 
1n ful sect ions 3906 to 3912 inclustve h . s . of Ko . 1929: 
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"T' a t t he language of t he3e l ~ tter sections include 
~blic administrator~, as well as other offi cer s i s 
evident a t a glance unless it i s affected b the pro­
visions of law r~lating to t he special subject of ad­
ministration. Pl""intiff claLns th<1 t the t rms of 
Section 307 c bove quot ed limit sur eties of a public ad­
mini stra tor to t he mode and grounds mentioned in sections 
28 to 31 (R. S. 1879) in moving for a di scharge from 
future 11ati ity on the bond and thereby exclude resort 
by them to the proceedings under sections 3906 to 3912 
* * * · e think that language does not evidence any intent 
of t he law- makers t o exclude public administrators and t '·e ir 
sureties from the benefit s of Chapt er 66 , Revi sed Stat u t es 
of 1879 (Sections 3906 end follO\•i ng) or to engr aft an 
exception agninst t hem u :>on a rule C.PP'irently designed 
to ap ply t o all JUblic officers alike . " 

This is only ..se I find 1n Jlissouri on this pt~ rticular point. 

I understand your second t uestion to be ~hether or not in event 
petition filed by surety and court finds he is a non-resident can 
court declar e r emaininJ suret ies on bond suff icient · nd release 
the non- r esident suret y . In my opinion, most emphatically BO. 
Suppose all the r emaining sureties had become insolvent snd the non­
r esident was t he only solvent one and t he court could snd did r e­
lease him the result would be t he county vvould be v·ithout a solTent 
bond given by t he collector, ~d in c~se of ~ cor~ upt or careless 
court, the door would be opened Wide for perpetrating a f r aud u pon 
t he tax- payers by allo i ng the county collector to r emr i n 1h off ice 
\n th practically no bond and in viol ation of t he exprcss t~rms of the 
st~tute . 

The court in the Nole~ case in J9 Uo,l . c . 577, expressly said this 
coul d not be done . The court said: 

In my o .. Jinion it was and i s one of the outsto.nding intent lon~ of 
Chapters 15 and 16, R. s. Ko . 1929 , th4t a surety on countY collector's 
bond Can only be r oleased b~ givin ; 1 ''CCQPti.ng and ap >r aying and 
filing of r new bond b an order af the coypty court~ 

It is my opinion on county cour t finding on ~etttion of n~n-resident 
suret y t br.t petitioner i s a non-resident of county th t county 
court bas but one course to pursue c.nd t ha t i s to order a new 
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bond given by t he county collector. 

I have r eplied to your letter as I underst and same . I f any 
further information you 'nsh, wi ll be glad t o give it if within my pow~r. 

Respectful ly, 

AP.:.-ROVED: 

R6¥ J:CKI TTRI CK 
Attorney General 

ED .. ARD C. CROW 


