IN RE: WJAT CONSTITUTES THE MEANING OF RETAIL DRUGGIST AS REFERRED
TO IN MISSOURI STATUTES,

|

August 18, 1933,

FILED
Hon, Frank L., Kirtley ,éff,f/
Prosecuting Attorney // /
Buchanan County “

8t. Joseph, Missouri
Dear Sir:

Your letter of August 13 reads as follows:

"Section 17 of Legulations 1l of the
U, 8. Treasury Department says in
part, 'A pharmacist employed by any
person other than a retail druggist
may not fill a preseription for
spiritous or vinous liquors * * * ¢,

Loca} drmggiets have been advised

by tke mupervisor of permits of
district O at St. Louis that the
interpreiation of what constitutes

a retall druggist must be determined
by the State and the permits from
that offfce will be issued in ac-
cordance with the State law,

"I would appreciate your opinion as

to whether a retail druggist as re
ferred to in the above section means

a licensee in pharmacy, or any person
who might call his place a drug store."

This department has not a copy of Section 17 of
Regulations 11 of the United States Treasury Department.
We note the quoted portion thereof and your statement
that the Supervisor of Permits of Distriet 9 of Saint
Louis notifies you his department will accept the inter-
pretation of what constitutes & retail druggist within
the meaning of the laws of Missouri.




S8ection 135140, R, S. Mo. 1929, provides:

"It shall be unlawful for any person

not licenged as a pharmacist within

the meaning of this chapter to con- - :
duect or manage any pharmacy, drug or -
chemical store, apothecary shop or

other place of business for the re-

tailing, compounding or dispensing

of any ,médicines, chemicals

or poisons, or for the compounding

of physicians' prescriptions, or to

keep exposed for sale, at re%ail, any

drugs, medicines, chemicals or poi-

sons, except as hereinafter provided,
R

then follow several exceptions to the above broad provision
and the section then concludes as follows:

"Provided ther, that nothing in
thls section s be so construed
ag %o prevent any person, firm or
corporation from owning & pharmacy,
drug or chemical store or apothecary
shop, providing such piarmacy, drug
or cﬁemieal store or apothecary shop
shall be in charge of a licensed
pharmacist.*

The Court of Appeals decided in State v, Ryan, 317
M, A. 538, that this chapter is not repealed by Ohapter 31,
R. 8. Mo, 1939, which is the state-wide prohibition law
enacted in 1913,

Insofar as this department can ascertain, there is
no specific statutory definition of what should constitute

a*" st". At one time there was a statutory definition
which is department thinks, was a sound definition. The
statute containing this statutory definition of a * ist®

was enacted in 1879 ( see Session Laws of Missouri, 1879, page
168.) The definition contained in that law was aes follows:

"lo person shall be deemed a dealer

of drugs and medicines within the mean-
ing of this chapter and as such au-
thorized to sell or give away any
intoxicating liquor as herein speci-
fied unless he shall have, or maintain
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a store or known place of business,
shall have complied with the provi-
sions of the law relating to mer-
chants' license and shall have at
all times on hand at said store or
place of business a stock of goods
such as are usually kept in a
store exelusive of intoxicating
liquor.*®

This act was held to be repealed not by express enactment
but by implication on account of the enactment, in 1882,
of another law wpon the subject of pharmaciste and drug-
gilts, which the Supreme Court held in State v. Roller,

7 Mo. 130, repealed the agt of 1879 giving the above set
forth definition of a druggist. This department finds
no subsequent statutory dnactment carrying the above set
forth definition of a ist., Webster defines a drug-
gist as "one whose occupation is ts buy and sell
without compounding or preparation." This definition is
the ordinary English language acceptance of what consti-
tutes 2 druggist, and you will observe the word * st*
is much narrower than the word "apothecary" in the ordinary
acceptation; but in our statutes, under some circumstances
and some sections thereof, the words "apothecary" and
"druggist" seem to be used synonymously.

In State v. O'Kelley, 358 Mo, 345, Division
No. 1 of the Supreme Court held defendants® partners in
a pseudo drug store, not having a ggaruaoiat'a license
and having no licensed pharmacist their employe were not
ists within the meaning of the statutes under which
defendants were indicted. 19 C. J., title “druggist"
page 770, the druggist is defined as follows:

"A person who deals in drugs
and medicines.*

The term includ.s proprietors of a drug store. For this
definition, the case of State v. Clinkenbeard, 142 M. A,
146 was cited. And in State v. Chipp, 13T M. A. 556, it
is held that in Americay the word "druggist" is synonymous
with the wordes "dealer in drugs." Under some provisions
of the Missouri Statutes, according to the above section ,
one must either be 2 licensed pharmacist ( see State v,
O'Kelley, 2358 Mo. 345) or have a licensed pharmacist in
his employe; while under other Missourl Statutes, one would
be held to be a druggist even if he is not a licensed phar-
macist and has no licensed pharmacist in his employe. An
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An examination of these cases discloses the difference

in the statutes on which these decisions were made, For
instance, in the last named case, State v. O'Kelley,
defendan{s were indicted and convicted for viclation of

the Local Option Law in Dade County, Missouri, They

were partners in business and had a drug store and neither
had a license as a pharmacist, nor did they have a 1li-
censed pharmacist in their employe. Dr. E. Spyers, a
retired physician, having no license as a pharmacist,

was employed by defendants. A sale was made of a quart

of whiskey tnder what defendants claim was a preseription
written by a retired physician, signed "E. 8., M, D., No.,~=~
Date 4-15." The sale was made by O'Kelley. ‘ny sale of
intoxiecating liquor, except on prescription by physician
under the local Option law in said county was a misdemeancr,
The court held that as neither was a pharmacist nor did
they have a licensed pharmacist in their employe, and as
they were conduct what they claimed %o be a drug store
that they were guilty of violating the Local Option Law

and that they were not druggists.

In the case of State v. Chipp, 121 K, A. 558,
the defendants were indicted and conviected under Section
3051,R. 8. Mo, 1898, which provided, "Any druggis or dealer
in drugs a2uad medioines who shall suffer alcohol or imtoxi-
cating liquor to be drunk at or about his place of business
shall be guilty of a misdemeanor and upen convietion shall
ve punished ¢y fine and imprisonment, ete." It will be
noticed that this Statute uses the words "any druggist

or dealer in s." The State contended that a dealer

in drugs need not be a st, while defendant contended
that a dealer in drugs and druggist meant the same thing
and that the terms were us. The Court said, "we

find no difficutty in arriving at the conclusion that an
individual may be a druggist or a dealer in drug: without
being or having in his employe a pharmacist.® is finding,
of course, was based upon the statute which made it il-
legal for any dealer in drugs, regardiess of whether he

wag & pharmaecist or had a pharmacist in his employe to
suffer alcohol or intoxicating liquor to be drunk at or
about his premises.

You will observe, the proviso to Seetion 13140,
R. 8. Mo. 1929, authorizes any person, firm or ocorporation
to own a pharmacy, chemical store or apotheecary shop, provided
it is in charge of a licensed pharmacist,

Considering this statadory law and the court
decigions thereon, this department is of the opinion that
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insofar as the sale of intoxicating Leverages, upon a
prescription by a registered physiclan is concerned, one
who sells drugs at retall camnnot fill a preseription by
2 physician for @ medical use and sell the intoxicating
beverage therefor, unless either the proprietor of the
store has a pharmacist's }Jicense or has in his employe
a registered and licensed pharmacist. Insofar as the
illegal sale of intoxicating liquor is concerned, the
laws of the #tate may be viclated either by one not hav-
ing a pharmacist's license,or one running a drug store
without having a pharmacist's license or having in his
employe & licensed pharmacist under the different pro-
visions of the Statutes of Missouri.

In conclusion, it is the opinion of this de-
partment that the definition of the term "druggist®,as
used in the various provisions of the Statutes of Mis-
souri, may be somewhat differemt owing to the varying
provisions of different sections of the Statutes which
constitute offenses under the laws against the illegal
sale of liquor.

Respectfully submitted,

EDWARD C. CROW
Agssistant Attorney General.

APPROVED:

ROY McKITTRICK
Attorney-General.
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