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June 2, 1933,

Hon, J.F. Kincannon,
Mayor - City of Anderson,
Anderson, Missouri.

Dear 2ir:

Your letter of Nay 8, 1933 has been received
regarding the Baptist Chureh by its pastor and certain of
its menbers ng the Mayor and Council to enaet an ordi-
nanee prohibi the sale and consumption of 3.2 per cent
beer withim 300 of the church on the ground that 3.2
per cent beer is intoxicating.

In answer to the same will say that under See.
gﬁ ReS,. of YNo. 1929, intoxicating licuor is defined as
ows:

*" The phraseg, 'intoxicating licuor’,
or ‘'intoxicating hqnm'. vhenever used

in this artiele, shall be construed to mean
and include any distilled, malt, spirituous,
vinous, fermented or alecocholie liocuor, all
elcoholie liquide whether proprictary, pat-
ented or not, which contain one-~half of one
per centum of alechol by volume and which
are potable or c¢apable of being used as e
beverage.""

Then comee & proviso, which is as follows:
= Provided, howeve
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(Hon. J.F. Kincannon) -

Under this proviso you will notice that if the

United States by set of Congress shall define same differently,
then said aet Congress and the definition thercunder shall

and become the definition instead of the first fore-
going definition, so that when Congress recently passed what is
known as the "Beer Bill", the definition given same by cm-
as being "non-lltoncatu" supersedes and takes the place of
the fipst above definition of all intoxieating ligquors that do
not have more than 3.2 per cent of alecohol by weight.

Then also, the law in Missouri was changed by House
Bill No. 23 passed by the 57th Ceneral Assembly, Sec. 1313022

of whieh reads as fo

'* The phrase 'non-intoxicating beer' as
used in this article shall be construed to
refer to and to mean any beer manufactured from
mmummmtdw.mm

ey malt or other wholesome grains or cerecals,
and wholesome yeast, and pure water, and free
from all harmful n‘otm. preservatives and
adulterants, and having an aleoholie gcontent of
more than one~half of one per cemnt (1/8 of 1%)
by volume and not exceeding 3.2 per eent by

“m'.uo
So that under the t law, if the bdeverage does not exceed 3.2
per cent of by weight, it has been by LAV declared to be
m

Under Sec. 2 of said House Bill No, 23 last above referred
to, all laws and parts of laws in this state in confliet with the
provisions of House Bill No. 23 in so far as such laws and parts
of laws are so in confliet are repealed.

It is our opinion, however, that under the
cluu of your olass have the right to te and
nt lbnhtolz prohibit, the sale of the dbeer herein
to within 300 feet of the chureh (in the usual travelled
!'mut would also have the power and right to
mt or control in a genmeral way so that the
of same would not become & (:la‘huhmtitcauuhc

%%) either &_ Law"or under "Statute”,




(Homli J.F. Kincammon)

In City of Sturgeon v. Wabash Ry. Co. et al,
17 S.W. (24) 616, l.ec. 619, the court said;

"The nuisance need not affect
in order to be & publiec one, ir 1% :32.‘;’.'

all those who are using a right whieh is in
common to all.”

8¢ also: S0es. 7071 and 7097 R.Se
of Mo, 1989.

Yours very trmly,

GEORGE B, STROTHER,
Aszistant Attorney General
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