NEPOTISM: Public officer appointing child in
office who is not appointed to an
official position and who is not
rendering service in an official
capacity, does not violate Section

13, Article 14 by having son render
personal service to him,

October 3, 1933, )
o FILED
Mr, John H, Keith, ! / T
Prosecuting Attorney, A /
Ironton, Li=souri, ’;/ //

Dear Sir: ///

fe are in receint of your letter in which vou inouire
as followe:

"I am informed that according to same newspaver
item which I did not see, you have ruled that the
county collector comes under the Nepotism orovision
of the State Constitution.

The Collector in my county hae his gon employed in
his office, or at least his son works in the office,
but under the law if he naye him he doee it out of
his own money, 2¢ the law allowe him no deputy and
ther=fore the deruty could not be naid out of -ublic
funds.

It has been my opinion that in a case like this the
cfficer would not be violating the lNenotism provieion
of the Constitution.

In my own cage: 1 am as you know Prosecuting Attorney
of this county. My son ie my stenographer, ie single,
lives with me and I pay him out of my own money, not
being allowed anything out of county funde for such
purnose., I do not understand I would be viol=ting

the law., Will you please let me have your opinion with
reference to the Collector and my office under those
facte?"

Section 13, Article 14 of the Constitution of Vissouri
provides =28 follows:

"Any public officer or emmlove of this “tate or of

any ooliticel subdivision thereof who ehall, by virtue
of said office or emnloyment, have the rignt to name
or appoint sny person to render eervice to the Stote
or to any political subdivision thereof, and who shall
name or apnoint to such service 2ny relative within

the fourth degree, eitner by consanguinity or affinity
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ehall tnereby forfeit nis or her office or employment.,"

Under the above Section of the Constitution, any officer
who names or arpointe any person within the fourth Adefree to
render service to the State makes nimself liable to forfeiture
of office, %Ye believe, however, that the proper construction
to be nlaced unon the constitutionzl provision means that
such person muet be appointed to hold an official poeition
existing under the lawe or Constitution of this State. Te
do not bel ieve that the test is whether or not the aprointing
officer be on a salary basis or a fee basis, The test, asc we
underetand it, is whether or not the person is aproninted to
fil an official poesitionand as such to render service to the
State in such official capacity. WYhere a public officer has
in his office a member of hie family who does not occupy an
official poesition, nor as such render service to the State,
but whose services are rendered personally te the officer by
resson of the family relationship, we do not believe that
such situation comes within the provision of Section 13,
Article 14,

The father, as such, is entitled to the services of his
unemancipated children. Thet =ell recognized rule is ex-
nreseed in 29 Cye. 1623, where it ie salid:

"The father is the head of the family. He is en-
titled to the services and earninge of the children
80 long as the latter are legally under his custody
or control and unemancipated.”

A child, therefore, performing service for nhis parent
is performing service to which the father is legslly entitled.
So long, therefore, as the cohild is prerforming service for
the parent and ie not verforming service in an official
capacity to the State of liessouri, it is our opinion that
such situztion does not cause a violation of Sectiom 13,
Article 14, X

It ie therefore the opinion of thie Department that if
the collector of vour county hae hie eon working for him rer-
gonally and not as an official 2nd pays him out of hie nersonal
funds, the collector has not violated tne said constitutional
provieion because gaid son is not rendering service to the
State in an official capacity, but 1s rendering egervice to
nie father pnersonally.

The same answer anvlies to the ingquiry respecting your
of fice. The fact that you use vour son in your office as
your eternographer and pay him out of your personal funds
is not in violation of Seetion 13, Aprticle 14 because the
gon is not smnrointed to an official position and is not
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rendering service to the State of Wicsouri in an of fieiazl
capacity, but ie rendering serviece to you nersonally to
which service youare legally entitled.

Very truly youre,

&MA%

</

Assistant Attornev Nenrral.

AFPrROVED :

Attornev Ceneral.
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