CRIMINAL COSTSs Physiclen's service ordered by state
to examine defendant not part of
State's costs, _

Way 5, 1933
FILED
Honorable Hobert ', Hawkins .
Prosecuting Attorney }
Pemiscot County /
Caruthersville, dissouri L %

Dear Sirg

This 1o to acknowledge your letter which 1s as
follows:

"At a recent trial, the Cireult

ordered on application of the State that
certain physiclans go examine a deferdant
for the purpose of determining whether
or not sald defendant was able to come to
court and meet the charge against him,

Please advise If it 1s possible to allow
the physiclans pay for the service; and
if so, how can the cost be entered so
that the Auditor will allow same”,

You have not stated enough faets in your letter and
for that reason we will have to assume certaln premises,
Ve assume from the context of your ls tter the following:
irst: That the defendant was on bond, Second: The pure
pose of the examinatlion was to ascertaln his physical
condition solely. Third: That the charge againet him was
punishment sdlely by lmprisomment in the penitentlary.
Fourth: That the defendant was convicted,

Our opinion is determined from the premises that the
pay for the service should be chargeable to the State end
not as part of the defendant's cost, We therefore treat
i1t from the stand polnt of whether it 1s chargeabls to
the State,

#e have searched the statutes and [ind none that
permits the State to pay as costs for such service rendered
as set out in your letter,




lionorable Hobert V. llawkius. - May 5, 1833

One is not entitled © a fee unless he can point to a
statute expresaly allowing the some. The 1w conferringz such
right must be strietly construed because of statutory origin.

In the case of 3tate v. Union Trust Company, 70 lo.A,
l.c. 315, the court said:

*%e repeat, as we have dnid.d ln
several cases, “that the entire sub-
jeet of oocu, ia both civil and cerinminal

cases, is a matter of gtatutory i
tant all suoh st-tutes must be
geonstrued, and that the officer or
c%gig, whioh are con utod,
et g: able nis fingex on
statute g_am_tmir W._*
Ring v. Mo. App. -
See also: Jtate v. sofford, 116 Mo 320.
gtate ex rel, v. Uliver, 118 No. 188,

It is our opinion from the above and foregoing that in
view of no statutory provision expressly allowing same, that it
is not a proper charge for the State and thus we find no w
that the coat of same may be enter d so that the Auditor will
allow it.

ie h ve reached our comclusion as to the liability for
the payment of this as costs in a oriminal case nas being strictly
a statutory one, and the question of justice or ingustice to the
physicians in not being paid for their sorvices is not a matter
for consideration here,

Trusting this answers your inquiry, we are

Yours vexry truly,

JAMES l., HORNDOSTEL
Agsistant Attorney Genernl.
APPRUY LD

ittorney General.
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