COUNTY DEFOSITARY-- Banks in county or adjoining counties
entitled thereto - Section 13189 R. S. Mo. 1939 - Preference
where no bond given. —

Februery 7, 1933,

nne O, A, ¥amn

s posecuting Attorney
Vontgomery County
Vontgomery City, /dssourd

Dear 'r. Kump?

Your letter of February 3, 1833, directed to the
Attorney General, requested an ovinion of the construction
of section 13188 R, 8, Mo, 1628, relating to the =zelection
of a county ce ositary by the county court, has been handed
the undersigned for sttention. In connection with your
reque t you submit the folloving:

"I wa writing you for your oninion of the
construction of Seetion 13189, ¥, 7, 1929, rel t-
ing to the selection of County Depositary by the
County Court, when there has been no proposal
submitted by eny bank or banker in the county to
act a& sueh.

Sald esction ~rovides thut in that cmce the
count, e¢ourt shall have power to devosit the funde
of the eourty with eny one or more of the banking
corrorations, ete,, I" THE COUNTY OR ADJOIFIWG
CUUATIES, in sueh sume or amounts, “““""* as the
court may deem 8-"71”‘310, Seesesn e @ The queltim
i what is meant by adjoining eruntiee? Toes it
mean the counties, only, that border on Montgomery
Qounty, or could a de ositary in some other oount{
be celeocted, in the event no banking corvoration in
lontgomer; County or the counties adjoining thereto,
can or will meet the yequ!remente of said section
121897

Ir thie eounty we have two banke in which the

funde have been ke t, the First National Bank =
vontgomery County Bafk, of on:gonory Slty. %o 0y
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were selected under tne provisione of said section
18188, and required to give bond in mecordance with
section 13187. lowever, the lontgomery County Bank
has given no bond, and the First Hational Bank, a bond
in the sum of {2600.00 is all that the surety eomvany
would write, It seems that surety companies dsecline
such rick. alwoet entirely.

1 would like to have your o:inion on the sbove
guestion, for the information of ocur county court,
end will thank yu to have 1%t to me by next Welneoday
Februsry 15th, 1833, while county court ie in seesion,
if poeeible,

Also would you advise that the #3800,00 bond
given by the First lNational Bank be held, or should it
be rejected, if so what orocedure should be taken to
have it cgpcelled? *

Section 12184 R, 5, Mo, 1825, provides the manner to
be purcued by county courts in advertising for county deposi-
taries ,

Seetion 13187 R. 6, Mo, 1929, provides for the ax-
scution of the bond of selected &ouoai%aty;bq charnoter of
security thereof and the amount of sueh bend in sccordence with
the total proportion of the anmunl revenue ar let to caid de-
positary.

Section 12189 ., S8, Yo, 1989, “rovides that if the
banks of the county fail or refuse to submit sroposals to aot
as county depositaries as provided for in Section 12184, supra,
thet the ecounty court siall have power %o deposit the funds in
banke of adjoining counties, conditioned that the banke in such
adjoining eounties give bond ss required in the first mentioned
Section,.

In gonstruing a change of venue Statute, Section 811
R o 8, Mo, 1538, whieh reads in part as follows: '

*1f resconeble notice shall be given ¢ the adverce
party or hic attorne; of record, tne eourt or juige,
as the onse mey be, shall consi’er the avplieation,
and if 1t be sufficient, a change of venue wiil be
senrded to some county in the same, adjoining or
next adjeining cirouit, convenient to the narties
for the trial of the ense and where the csusos @Ol
vlained of do not exieg =" e
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The “Yupreme Court i the csee of Irons ve, American
ixpress Com any, 300 4, W. L. C, 307 says,

*It uway be well to etate that ve construe the words
"next adjoining cirouit" to mean a circuit sdjoin-
ing a cireuit adjoining a cirouit in which the
county in wvhieh the t i+ filed is eituated, =nd
that Yieeissippl county was osroperly determined a
county in the next adjolning elroult, within the
meaning of the statute.,"

The Seotion of the Statute to whieh you refer uses
the wor’s "sdjoining counties"., Omitting then the word "next”
end plaeing uron the woris as used the construction of the
Supreme Court in the care, supra, They should be taken in
their literal sense and mean the counties bordering on and
lying immediately adjacent to the county in question,

Such authority as the various eounty erurts have with
respect to the bonds required, and the banks which may be select-
ed as county depositaries ic contained in and provided for
within tte provisions of Article ©, Chapter 85, R, 5, Vo, i939.

The penalty of the bond of a selected depositary, as
required by Seetion 13187, supre, ie as follows:

feésctar the penalty of each depositery'e bond to be
not less than suenh prosortion of the total anrual
revenue of said county for the years for which sueh
bond is given &8 the sum of the part or parte of the
funds awvarded tc such bidder selected respectively
bears to the vhole mumsber of said parts tnhe amount of
the bond to be fixed by the court ****"" +*4

The county court under this section is given no diseretionsry
power with reference to fixing the amount of the bond. The
Statute fixes the amount =nd the county court is without
suthority to vary therefrom,

If the ecourt should ~‘etermine that the f(ecurity as
furnished by a2 depoeitery ie insufficient, Section 12187 R. 8,
Mo, 1329, provides a way of requiring additional security or
nolecting another devositary.

The following authorities, as we construe them hold
thnt a devoeit of publie funds without requiring the bond
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oresoribed by stitute is in violation of law and thag

‘evosite made by officinle with a depositary who has failed
tn execu e o bond ar the law required, erenter and eonstitutes
the monies so deposited a2 trust fun’ *or vhieh a nreference
wvill be allowed. _

Congolidnted Sehool Dietriet ve, Bank, 21 1, ¥, (2nd);
Compton Comoany vs, Truset Comrany, 376 2, W. 748;
Fidelity Comoany ve, Bank, 44 Fed, (3nd) 19.

Section 12198 R, &, Yo, 1929, orovidees that,

"The county tressurer shall not be rec onsible for
any lo:se of trne county fundis through the negligence
or failure of un{ depositary, but notning in thie
article shall relea e sald treasurer ***%*** from
responeibility for the funds of the county, until
a depositury shall be selected and the funds de-
osited therein, **"**7 e

If the bond accepted by the eounty court does not
fully comply with the statutory regulations, the treasurer is
lieble on hies ovn bond for the county money,

Bregg City ve, Road Distriet, 20 8, W, (2nd) 28;
gtate vs. Thompeon 32 3, W. (2nd) 196.

In the above we have undertaken to discuss the
statutory provisions relating to yur inquiry and apply the
lew pertaining thereto by the decisions remndered and as
nereinabove quoted, From sugh recitals we believe your
incuiry ie fully covered,

Youre very truly,

CARL C, ABINGTON
Asgistant Attorney Cenerzl.

AriRUVED:
JY M n
Attorney (eneral,

CUA LG




