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Sept~ber 30, 1933· 

Lfr . Alvin H. 1uergell8meyer, 
~aecuting Attorney, .arran Countr, 
arrenton, Missouri. 

Deii,T Sir: 

F\ LED 

!Jc~ 
' -

Your letter ot August ai , 1933 to the Attorney General haa been 
received, containing a re~est tor an opinion aa t ol1ova: 

••1. District • charges non- resident pupils C65 tuition. 
Direct ors ot District B, a rural district , are willing to 
~8.7 or to guarantee t he sUJ:l ot 1? bein ~ t he expense abon 
<JO guarantee by t ne state. Can a hi~ school decand t ha t 
a rural district guarantee t he :tull ~5? \'till a rura l 
district be required t o pay t he tl5 and t he additional sum 
not pai d by t he state? 

2 . It t he rural d istri ct guarantees l :> a cd refuses t o 
guarantee the balance , ca.n a hi gh school district retuse 
t o al1ow a student trom t he rural di strict t o enroll in t he 
h i v:h school ? 

3· It the Board ot Directors ot a rural distri c t retuae t o 
guarantee or pay any sum to the hi gh sea ool, can a student 
tro.:~. t he rural district compel the rural district t o guarantee 
or pay t he tuition i n the hiGh school?" 

ReTised 3tatutea iasouri 1929, ' ction 9207, which i s applicable 
to all classes or schools, provides in part aa f ollows : 

"The board (of directors of every school district) * * may 
admit pupils not residents wi thi n t he di strict, and prescribe 
the tuition fee to be ~aid by the a~: * * *" 

Revised statutea Hisaouri 1929, Jection 9399, provides in part as 
follows: 

"Any t own, city or conaolidated eohool di s trict * • *in order 
t o receiTe state aid shall s how • c.: * t hat it ad:nita non- residant 
pupils to said high school on payment ot a reasonable tuition 

t ee * * *"· 
ReTised s t a t utes Pissouri 1929. ac t ion 9400, wh i ch provides f or 

state a i d for hi gh schools in counties not ht.TL · any high school toJhich 
mai ntei n s an average dally attendance ot 1) pupils, ao t hat t his Section 9400 
would not be applicabl e t o your case insotar as state aid 1a c oncerne d, con­
t ains t he followin~ proviso: 
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"It is turther proTided that any school district r ecei 'fing 
aid under the proTisions ot this article ahall admit non­
resident pupils to the high sohool ot said tistrict on the 
payment ot a reasonable tuition tee • • *"• 

It will be obsernd t hat t be proTiso just quoted reters to the entire 
article in which that section has a plaoe (Chapter 57, Article 7, R. s . Mo. 
1929) so that suo: proTiso would be applicable to s ection 9399 which is within 
Article 7 under which we assume the high aobool in question received state 
aid. 

The three aeotions ot the statute aboTe quoted repreaented t he law 
ot this state aa it stood before the 19~ s easion Acta. Section 9207 made 
t he admission ot non- resident• and t he tuition tee which could be charged 
diacret ionary in the board ot directors ot t he sobool district in which the 
high ••hool attended by non- residents waa located. Sections 9399 and 9400 
made it compulaor;y upon such board ot directors to allow non- residents to 
attend upon peyment ot a reaaonable tu11.ioa tee, but apparently the question 
ot determining what waa a reaaonable tuition tee was not usum.ed by the 
Legialature, but waa lett to the determination ot the board ot directors ot 
t he district ot attendance. Such waa the law betore 1931. 

In 1931 a new scheme was proTided b) statute tor the attendance in 
high schools ot non- resident pupila, such new scheme being enacted aa Laws 
ot 1931, page 334, the eectiona ot such ACt which are appl icable to the 
~resent opinion ~ing sectiona 13 and 16. 

s ection 16 proTidea aa toll owa: 

"Sec. 16. Tuition, d1atr1cta to pay tor high acbool atudenta.­
The board ot directors ot each and eTery school' district in this 
state that does not maintain an appro'ftd high school otterins 
work through the tnltth grade shall pay the tuition ot each and 
eT&ry pupil resident therein who has canpleted the work ot the 
hi ~eat grade ottered in the school or schools ot said district 
and attende an approTed high school in another di strict ot t he 
same or an adjoi nin8 county where work ot one or more higher 
crades 1a otter ed; but the rate ot tuition paid 8hall not exceed 
the per- pupil coat ot maintaining the achool attended, leas a 
deduction at t he rate ot ti:tty dollars tor the entire term, llhich 
deduction shall be added to t he equalization quota ot t he dis­
trict maintaing the school attended, aa calculated tor the ensuing 
year, if s aid district 18 entitled to an equalization quota; it 
the district ma1nta1 ning the school attended i s not anti tled to an 
equalization quota, then such deduction shall be added to the 
teacher quota ot said district, aa oaloulated t or the ensuing year; 
but the attendonoe ot euch pupi l shall not be counted in deter• 
mining the teachin~ unite ot the -1str1ot maintaining the school 
attended; and t he cost ot maintainin~ the school attended shall 
be det1ned aa the amount apent tor teachers' waa•• and incidental 
expenses. In caae ot any diaegree:nant between diatricta as to t he 
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amount ot tuition to be paid, the tacta shall be aubmi tted to 
the state superintendent ot aoboola, and hie decision in t he 
u.atter shall be final: Prortded turther, that when any school 
district makes provision tor transporting any or all ot the 
children ot such diatrict to a central aohool or school& and 
t he method ot tran.5portint; and the amount paid therefor is 
approved by the state superintendent ot eohoola, the amount 
paid in atate tunda tor transportation, not to exceed three 
dollars per month tor each pupil transported a distance ot two 
miles or more , shall. be a part ot the minimum guarantee ot such 
diatrict : ProTided, t he proviaion ot t hi s act regarding the 
p8.JII18Ilt ot tuition and transportation shall apply it the students 
attend any aohool supported wholly or in part by atate tunda. " 

:eetore the enaotmen" ot section 16 just quoted any high school re-
ceiving state aid was requlnd to admit non-resident pupila, but t he method 
ot determining t he tuition ~ee to be charged waa only co?ered by the word 
"reaaon&ble". Ho .. .-r, in Section 16 a precise method ot computing tuiti on 
to be charged aa well as a re1u1rement u to how and by whom. it sbould be paid 
wu provided, 1. e. , t hat t he .. chool district where the pupil resides must 
pq such pupUl4 tuition, with t he aount ot such tuition specitically pro­
vided tor by the following provision: 

"But the rate ot tuition oaid shall not exceed t he per pupil 
cost ot maintaining the school attended, less a deduction at 
the rate ot titty dollars tor the entire ter.m, • . 

A school district cannot require a pupil resident therein to pay 
a.rqthing as tuition. "Section l ot Article 11 ot our Constitut ion mede it 
the duty ot the General Assembl7 to establish and maintain tree public schools 
tor the gratuitous instruction ot all personaiin the state, between the ages 
ot six and twenty years. Pursuant to the mandate tr.. public schoole have 
been established thro~~ut the state, and District No. 107 is one ot the 
tree public achoola established tor gratuitous tnstruction. The ri ~t ot 
children, ot and wit hin the prescribed school ass , to attend the public school 
established in their district tor th~ ia not a privilege dependent upon the 
discretion ot aayone, but is a tundamental r ight , which cannot be denied, ex­
cept tor the general welt"are." S-tate ex rel Roberta v. Wilson, 221 Mo. App. 
9. 297 s. w. 419. 420 (1927) . 

The teaislature by s ection 16 ot the 193~ Act aboft quoted has made 
it compulaory ·upon school districts to receive non- resident pupils tor high 
school a under oer'tain tixed condi tiona, and to receive them. without oa.ll1Jl8 
upOn such pupi ls to pa:y aiQ" tuition, A a berore that Act it was compulsory to 
accept resident pupils without chargina the:n any tuition, so it is bellewd 
that the above quotation trom state ex rel Roberta v. 1lson would be as 
applicable to non-resident high school pupils under the 1931 Aot aa before 
1931 it waa applicable to reaident puotla. It 1s thererore clear t het under 
the present law t he district in which a non- reaident pupil attends high school 
CaDilOt require auoh non-resident pupil himaelt to pay any tuition. 
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Under Sections 93~ and 9400 R. s . co. 1929 , quoted abo-.. , each 
hi gh school receivi~ atate aid ia required to a4nit non- residents. Under 
Section 16 ot the Act ~r 1931 quoted aboTo, t he tee tor tuition which shall 
be paid to and charged by auch high achool where a non-resident attend& ia 
definitely tixed by law aa the "per-pllpil coat ot maintainiq t he school 
attenaed, leas a deduction at t he rate ot titty dollars tor t he entire 
ter:a" eo that the board ot directors or tne high acbool attended by such 
non- resident no longer haa any discretion about either aduitting non- resia.nta 
or t ixlq their tu1 tion. :rurthermore, the district where such pupil reside a , 
whil e it 1s c~elled by section 16 to pay tuition at the rate juat set out , 
i a prohibited trcm pqi.Dg any more then the e::nount fixed b~ such aection, 
tor the statute sara ~but t he rate ot tuition paid shall not exceed" t he aboTe 
computation, ao tha t it would be illegal tor the achool district whe~e the 
pupil resides to pay more than the rate fixed by t hi a aection. 

/ The risk or lose ot the titty dollar pay.mont tor each pupil by the 
atate trom the public school tund ia put upon the dlatrict where the pupil 
attend& because by ~ection 13 or the Act ot 1931 it is proTided aa tollowa: 

nin the &Tent t he amount or money in t he public achool tund 
i a not suttic ient to P87 theae quotu in tull the state superin­
tendent ot aohoola ahall paJ auch pccentage ot both the equali za­
tion and attendance quotaa aa t he amount i n the public school 
tund wUl permit :* * ... " 

Thus, while the diatrict or attendance can only collect, and the diatrict 
ot residence can only pay, tuition in the amount or t he per-pupil coat ot 
maintainins the achool ot attendance mlnua tiftr dollars , Section 13, a part 
ot which haa just been quoted , contemplate• that t he dietriot ot attendance 
1118.7 receiTe leas than f ifty cSollara per pupil although it is required by 
section l6 to deduct t hie titty dollars at t he outset at the term i thout 
anr allowance beiD& made 111 the eTent leae than t itty dollars is recei Ted trom 
the state. 

A word ot explanation should be made regarding t he proTiaion in 
Section 16 as tollowa: 

~ 

"tn cue ot aey ateasreement between districts as to t he 
~t ot tuition to be ~aid, the faota ahall be submitted t o 
the atate superintendent or ecboole, and his deoision in t he matter 
shall be final:* * " 

Since the statute fixed t he method or computation t he only thing about Which 
t here could beaa di.,.rea:nent wi thin t he meaning or this provision would be 
t he per- pupil coat ot mainte:aance or the school attended, and t he power ot 
state superintendent or schools could not be eXC"ciaed to make any ohanse in 
the titty dollar deduc t ion. 

I t ia our opinion that aD.7 high school 1n thia a tate recei Ting state 
aid muat admit non- resident pupila whose tuition must be paid by t he d1str1ote 
where such pupil s reside, anc that t he tuition so paid must be the per-pupil 
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ex zul .. ot ap rat oo <00l cr t~ dnnoe. 1 AO loaG a bllc 
a;u~&ft t. tJM . 1ntt '"1 n hi · •c!:ool l n t he diat.riot. or reol~euoe. 0J1d 1 t 
woul6 se tm~oa 1blo ror taxp 1•r in the 41 trlc\ of re id~co "' ebcw 
CllJ d a oow;e 1r tb cUsl.rlct ot re 1.dmlce att • te4 to operat o hi b 
ocbool of lta own. wlth 1ioo tow put)ila t.o jtwtU"y it , the z 1 woulG 
~oeec~lly bo reu~Qr. 

( ~) l o ~ · roroce ana •:tu ;n-ot t.icm ot l objeot 1.ou t o \he 
a\~tut.es 1r. ~ucatiOu ~icht caaGe a~ o dtrttoul\r. lf Lbe dia,riot. ot at' a­
dellc alxlul6 no; reoe1~ H. f i rt.y 6oll.!lrs per p p U tro t . at ta, theD t.h 
tu yer or ~uo~ d1atr1c\ woult1 ~ •~I,;01"ttllil i n p aM; l ho r&etdent.a of c.not. r 
" 1atrio\, M.ch ldt~Ql' 'l'loul6 ~ ral1e-vtu2 lo tl:l t o~t.ertlt tram t'l.l.r.nhhi ~ a 
b1 - oonool duc&ltio!l to ltt. rea!~enta, end thbi 1?.ht •Jolot.e both oluu.ea 
o:' tba t:a! t.cd tatoa t'otustitt.tlca Juet nU oncd , H' ~11eh o a U :..Gtlon a forced 
on t M ~1otr ict ct e~\onO~~ee by \~e \ te. ~o• r , th~ e' tut 1n q at1on 

oro.cd ~ ats \ o GtolcS t.hl• obJ o t.i<:Jn. rhu.ti '' • .;.~ . ·o. 192') , «).:a. 93113 enc3 9400 
~b. &4cl 41<.iu o! no:1.-re~1oor•t ;Jt.&-ll.f D.!:l'ol) eon:U tion preoe4ent to atate 

rd4, m6 .L 1r l )}3 , p . 354, 61c. lfl , np~Uc~ <>All' to eo~oolG re~civir~ c"~• 
a14. !~. t bi•t. o~hool e oro not toroed to ooe t -~ ldon\ pup1l on 
t. rr..a dlctatecS · y ht: t et. , \tott. O.l'n oaly orr t·e-C t.at,c, uiu 1l' ~ uy wUl ooc \ 
cs.cu t.Ct:no.t: , azul Ua: t• ·:! t eo Wl.reoQmo\;J.fl ot• t< lxt 6Ji erb ~ trcu-1 oondi tlon , 
t r t h tote aid of h . "' • o. l9 r!C) .ca. 4jj • e oC. 9400 b ~ lMoed 31n t tbc 
ria or not rHDi •1r.g par\ c.r e ll ot t!'!' ~ 1 ... y doll l'"' Vt>r 11~~' 11 , r Le.wa - .. , 1933. ~~- J34t oc. ~~ . 

A.L. . 


