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Mr. slvin H. Juergensmeyer,

Frosecuting Attorney, larren County,
Warrenton, iMissouri.

Degr Sir:

Your letter of iugust 20, 1933 to the ittorney Ceneral has been
received, containing a request for an opinion as follows:

"l, District . charges non-resident pupils $65 tuition,
Directors of Distriet B, a rural district, are willing to
pay or to guarantee the sum of #15 being the expense above
$50 guarantee by the state. Can a high sehool demend that
a rural distriet guarantee the full $o57 Will a rural
distriet be required to pay the {15 and the additionel sum
not paeld by the state?

2, If the rural district guarantees j§1’) and refuses to
guarantee the balance, ean a high sehool distriet refuse

to allow a student from the rural district to emroll in the
high school?

3. If the Board of Direetars of a rural district refuse to
guaraniee or pay any sum to the high school, can a student
from the rural distriet compel the rural district to guarantee
or pey the tuition in the high school?"

Revised Statutes Missouri 1929,Seetion 9207, whieh is applicable
to all classes of schools, provides in part as follows:

"The board (of direetors of every school district) * * * may
admit pupils mot residents within the distriet, and preseribe
the tuition fee toc be paid by the same:* * *»

Revised Statutes lNissouri 1929, Section 9399, provides in part as
follows:

"Any town, c¢ity or consolidated school district * * *in order

to receive state aid shall show * * * that it admites non-resident
pupils to said high sehool on paymeni of a reasonable tuition
r” * * *“.

Revised Statutes Missouri 1929, seetion 9400, which provides for
state aid for high schools in counties mot havings any high school which
maintsins an average daily attendance of 1) pupils, so that this Section 9400
would not be applicable to your case insofar as state aid is concerned, con-

tains the following proviso:
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"It is further provided that any school district receiving
aid under the provisions of this article shall admit non-
resident pupils to the high sehool of said district on the
payment of a reascmable tuition fee * * *w,

It will be observed that the proviso just quoted refers to the entire
article in which that section has a place (Chapter 57, Article 7, R. S. Mo,
1929) so that sueh proviso would be applicable to Seetion 9399 which ie within
Article 7 under which we assume the high sehool in gquestion received state
aid,

The three sections of the statute above quoted represented the law
of this state as it stood before the 197] Session Acts. Section 9207 made
the admission of non-residents and the tuition fee which could be charged
diseretionary in the board of direetors of the sechool district in which the
high sthool attended by non-residents was located. Seetions 9399 and 9400
made it compulsory upon such board of diresctors to allow non-residents to
attend upon payment of a reasonable tuiiiom fee, but apparently the question
of determining what was a reasonable tuition fee was not assumed by the
Legislature, but was left to the determination of the board of directors of
the distriet of attendance., Such was the lew before 1931,

In 19351 a new scheme was provided by statute for the attendance in
high schools of non-resident pupils, such new scheme being enacted as Laws
of 1931, page 334, the sections of such Act which are applicable to the
present opinion being Seetions 13 and 16.

seetion 16 provides s follows:

¥l

'95 | "See. 16. Tuition, distriets to pay for high school students,-
The board of direetors of each and every school distriet in this
state that does not meintein an spproved high school offering
work through the twelfth grade shall pay the tuition of each and
every pupil resident therein who has completed the work of the
hizhest grade offered in the school or schoels of said district
and attends an approved high schoel in another district of the
same or an adjoining county where work of one or more higher
grades is offered; but the rate of tuition paid shall not exceed
the per-pupil cost of meintaining the school attended, less a
deduction at the rate of fifty dollars for the emntire term, which
deduction shall be added to the equalizeation guota of the dis-
triet maintaing the school attended, as calculated for the emsuing
year, if seid district is entitled to an equalization quota; 1if
the district maintei ning the school attended is not entitled to an
equalization quota, then such deduction shall be added to the
teacher gquota of said district, as ecaloculated for the ensuing year;
but the attendance of such pupil shall not be counted in deter-
mining the teachinz units of the distriet meintaining the school
attended; and the cost of maintaining the school attended shall
be defined as the amount spent for teachers' wages end incidental
expenses, In case of any disagreement between districts as to the
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amount of tuition to be paid, the facts shall be submitted to
the state superintendent of schools, and hie decision in the
matter shall be final: Provided further, thet when any school
distriet mekes provision for trensporting any or all of the
children of such distriet to a eentral school or schools and
the method of transporting and the amount paid therefor is
approved by the state superintendent of sehools, the amount
paid in state funds for transportation, not to exceed three
dollers per month for each pupil transported = distance of two
miles or more, shall be a part of the minimum guarantee of such
distriet: Provided, the provision of this act regarding the
payment of tuition and transpertetion shall apply if the students
attend any sehool supported wholly or in part by state funds,"

Before the enactment of Seetion 16 just quoted any high school re-
ceiving state aid was required to admit non-resident pupils, but the method
of determining the tuition fee to be charged was only covered by the word
"reasonable”, However, in Section 16 a precise method of computing tuition
to be charged as well as a requirement as to how and by whom it should be paid
wes provided, i, e., that the aschool distriet where the pupil resides must
pay such pupil?s tuition, with the amount of such tuition specifically pro-
vided for by the following provisien:

"But the rate of tuition paid shall not exceed the per pupil
cost of maintaining the sohool attended, less a deduction at
the rate of fifty dollare for the entire term,”.

A school distriet cannot require a pupil resident therein to pay

anything as tuition, "Section 1 of Article 1l of our Constitution made it

the duty of the General Assembly to establish and maintain free public schools
for the gratuitous instruction of all personsiin the state, between the ages
of six eand twenty years. Fursuant to the mandate free public schools have
been established throughout the state, and Distriet No. 107 is one of the
free public schools established for gratuitous instruction, The riht of
children, of and within the preseribed school age, to attend the public school
established in their distriet for them is not a privilege dependent upon the
diseretion of snyone, but is a fundamental right, which camnot be demnied, ex-
cept for the general welfare.” State ex rel Roberts v, Wilson, 221 Mo, App.

9 297 8. W. 419, 420 (1927).

The Legislature by Seetion 16 of the 1931 Act above gquoted has made
it compulsory upon school districts to receive non-resident pupils for high
schools under certain fixed conditions, and to reeceive them without calling
upon such pupils to pay eny tuitiom, A's before that Aet it was compulsory to
accept resident pupils without charging them any tuitien, so it is believed
that the above quotation from sState ex rel Roberts v. Wilson would be as
applicable to non-resident high schoel pupils under the 1931 Aet as before
1931 it was epplicable to resident pupils. It is therefore clear that under
the present law the district in which a non-resident pupil attends high school
canpot require such mone-resident pupil himself to pay any tuition,
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Under Seetions 9399 and 9400 R. S. Mo. 1929, quoted above, each
high sehool receiving state aid is required to admit non-residents, Under
Seetion 16 of the Aet of 1931 quoted above, the fee for tuition which ghall
be peid to and charged by such high school where a non-resident attends is
definitely fixed by law as the "per=-pupil st of mainteining the school
attenced, less a deduction at the rete of fifty dollars for the entire
term” so that the board of direetors of the high sehool attended by such
non-resident no longer has any diseretion esbout either aduitting non-residents
or fixing their tuition., Furthermore, the district where such pupil resides,
while it is compelled by Seection 16 to pay tuition at the rate just set out,
is prohibited from paying eny more then the amount fixed by sueh seetion,
for the statute says "but the rate of tuition paid shall not exceed” the above
computation, so that it would be illegal for the school distriet where the
pupil resides to pey more than the rate fixed by this sectien,

The risk of loss of the fifty dollar payment for each pupil by the
state from the public schoel fund is put upon the distriet where the pupil
attends because by Seetion 13 of the Aet of 1931 it is provided as follows:

“In the event the emount of momey in the public school fund

is not sufficient to pay these quotas in full the state superin-
tendent of schools shall pay such pearcentage of both the equaliza-
tion and attendance quotas as the amount in the publie school
fund will permit:* * *»

Thus, while the district of attendance can only colleet, and the distriet

of residence can only pey, tuition in the amount of the per-pupil cost cf
maintaininz the school of attendance minus fifty dollars, Section 13, a part
of which has just been quoted, contemplates that the district of attendance
may receive less than fifty dollars per pupil although it is required by
Section 16 to deduct this fifty dollars at the outset of the term without

eny allowance being made in the event less than fifty dollars is received from
the state,

A word of explanation should be made regerding the provisiom in
Section 16 as follows:

"In gase of any disagreement between distriets as to the
amount of tuition to be paid, the faets shall be submitted to
the state superintendent of schools, and his decision in the matter
shall be final:* * *»

Since the statute fixed the method of computation tae only thing sbout whieh
there could beaa dimpgreement within the meaning of this provision would be
the per-pupil cost of maintensnce of the school attended, and the power of
state superintemdent of schools could not be exercised to make any change in
the fifty dollar deduction.

It is our opinion that any high school in this state receiving state
aid mist admit non-resident pupils whose tuition must be paid by the distriets
where such pupils reside, and that the tuition so paid must be the per-pupil
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cost of maintainins the sehool attended lees & (50,00 deduetion for eaeh
pupli,

Thus the amswers i¢ your three guesticns would be es to the first
and second, Fo, snd as S0 the Liiid ‘0 a0 W the refusal ¢ pey sny sum,
and Tes ae to the richt of the studont to ecmpel tie rural distriet tc pay
his tuition es above computed,

. % b % " 8 b s W

Your letter asked for am c¢pinion on the comstruction of the stetutes
invelved, sand suech an opinion iv canplete nbowe, iowever, s iiscuseion of
the conatituticaality of the non-resident high schcol pupil tuiltion lew, and
especially of Laws 1933 pege 534 above discuseed, night be spyropriate, nle
Lhoush sueh a dissussion ®mes not requested, aund although we refrsin herein
from making & ruling of this department on such constitutionality, Two
possible grounds of invelldity wight exiet (1) the feet thetl the taxes of
the sehool diatrict of residence might de construed as not bein; taxes for
a publis purpose within the meaning of Coustitution of Nisscuri article X
section 3 which provides that "texes may be levied and oclleeted for publie
purposes only”, beesuse such school distriot taxee would under the statutes
be ured in pert to pay tie wwition of individuals inatead of to =maintain the
public sehocls, and (2) the faet that under such statutes, Af the fifty dollars
per pupil of state aid or eny pert therecf should not be received by the
sehool distriet of sttemdance, the taxpayers of s=ueh seheol diastrict micht de
paying for the edugation of nomn-residents ian such & way as to diseriminate
agninat resident pupils, for the atten anee of sueh ROn-residents would not
be bringine to the sohcol distriet of attemndanse their pro rats share of the
expense of usintaining the school sttended, and texes to maie up this differ-
ence wizht be regarded as a violation of tie Constitution of the United tates,
smenduent Fourteen, providin: that "No state shsll * * * ¥ deprive eny persen
of 1life, 1liberty or property without due process of lew, mor deny Lo say person
#ithin ite jurisdiction the equal protection of the lews.”

(1} The case of 3tate ex rel Carth v, switzler, 143 Mo, 207, 45 G e
245 (1590) suggests the rirst ground of doudbt, In thet omse it was held that en
inheritence tax of Jis:curi wes unc.nstitutionml on the groumd that a pert of
its proceeds was to be used to provide free seholarships to /isecuri students
at the state umiversity, snd that sueh a use wes not a publie purpose within
article X, Seotion 5 of the vissourl “onstitution, TiLe tax statube in that
ecase provided as to sueh secholars’ Lhat "they sball be entitled to eater thereon
free of matrioulstion fees any departrent, school or sollege of the uslversity,
and have paid to sthem la equal monthly inetallments while attondin: the university,
the sum provided by the schclersbip sc swarded, for defraying the ¥nn of
such attendanee " 143 vo, 321, From the latguage jJust quoted, and )
opinion the court as a whole, it is clear that the scholarshlp money was to
be used solely for personal expenses, &.ci &3 feod, lodging, elothing and
genoral exvenses, ss distinguished from tuitiom., In & sense it Is trus tiad
those expenses are A necessary paert of eaeh student's elucatiom, in that 1t
wonld not be pomssidblc to get an education at a aniversity unless sowe neans of
obteining feod, lodging, elothing ete, were svallible, but as far ss tue salnten-
ange of 8 ‘niversity as an institution diffusing imowledge 1s concermed, they
are irrelevent, <oney su spent enables the student physicelly tc etten. the
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university, bdut dcea not nt all assist the university to maintain iteelf,
axos:t in She sense that UAiLess sone atudents wore sbies to attend 1%, the
umjversity conld not suseessfully operate, sHuash expenses are cotirely
dirferent frox tuiticn scelelerships, the oatire woney frem whish goes o
the unliversity W aaistala A% . e soney ander tie statule in the witzler
esse went both immedigtely snd ultisately to the scholars, and there wae

22 requireseat under the statute that any pars of 1% should ever reagh ios
snlversity. 7The court im the _witzler case seeswmd v resognize the distinee
tion by saying at page I24:

"ltin one thine to orevide for toe establisieent and asintenncee
of & Jtate univarsity, and 8 systen of fres putlic sehools, the
Jtate through its oun ofTiears, ageneies end sunicipalities con-
strueting and cwning the buiidings and apparatus and euploying
the teaciars as public fumneticasries, responasible under Ler own
laws Tor the discharge of their duties; and s whelly differsat
thing to suppert private indivicuals wic attend ine university
ac4d publie sshocls by sublic tamation,”

® " & BB ® = " @

“The aot under concideratiop ondows ihe seielar, mot the univer=
8ity, It provides in unmistekabls teras tnet & Tund shail be
raised by tazation and pald over %o students sttend lug the
aniversity Cor thelr support stile so engaged, It i & pure and
sisple A% of public momey by the “%ete Lo private iadividuals
for their oen private use in plain viclation of seetion 4b, ave
ticle 1Y o the Comatitution, wilch prohibite the legislsture
frea grasifng *pablic soney to say Incividual, sssveiesion of
fedividuals, or other curjorstion miatscever.' e hbld that when
the Comstitutien provided for the estedlishment and mein tensnce
of the cniversity, it coaferred sulbority 10 suppert an iaatitu-
tion belemgimg to the *sate, snd this grant is npot ¥ be extonded
£ e snlisitsd support of She uplle wbd =may attend or deaire
to attend that zoisol,”

I7 the state Tunds 4 the aet hal d invelld in the witsler eaee had sone o

the uziversity for tuition, isstead of for tis perecasl support of students,

it sculd hardly seem opwn to the sace objectiocn, fur a.l state money apprapristed
for She universityties gecersll: speaking really tulticon feas for ile studeats

in sttendanae.

*he high sohoel tuition lsw under conciderstios is mot o .ay for the
support of any pupil., N part of the aceey =id ss uitiocn over gete inte
the pupils® hands, hut all of 1% zoes 0 the sehool of etteadonce, The district
ef residenge is required to relce taxea 1o give (s residents hich-sehoel edu-
eations, If » sufficiont musber of residezts are of high-sobocl age and quali-
ficaticns, the money ralsed for histesebool purjoses is required Yo be spent in
offering sueh facilitiesiv them, and 1f & ssmller number o:ists, the sahool
distriot is likewine compellied %o orfer such fasllities by poying s part of the
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expenses of cperating the seool of attendsnce, This seems no less a public
purposs tian meinteining a hgheschool in the distriet of residence, and it
would seen imposesible for a taxpayer in the distriet of residence tc aliow
sny damage because if the district of residence attempied to operate a high
sehool of 1ts own, with too few pupils to Justify it, the expense would
neeesearily be grester,

(¢) Ihe ‘us process and equal proteeiion of lews objeetiou to the
sistutes in gquestion might cause some diffienlty, I the distriet of atten-
danee should not regeive iis 7ifty dollars per pupil from tie stete, then the
texpayers of auch distriet would be supporting in part the rezidents of anotner
dlstriet, whleh latter would ba relieved to that satent Trom furuishing a
hizhesohool education Lo its residents, and this mlzht viclate both slauses
of the Uulted -tatea "cnatituvicn Jjust wentiocued, if such a situation wes forced
on L e district of sitend-pee by ile tate, (owever, the statutes in question
are sorded 20 as o avold thls objeetion, Thue u, e V0. 1359, ves, 9397 and 940
mole the adaissicn of noz-resident uglls merely o condition precedent to state
ald, =pd lew. 1933, p. 334, ee. in, applies omly te¢ escloole reselviug ctate
ajid, Thu: the Bish schoolr are nct foreed to seee;t non-resident pupils on
terna dieteted by the tele, but are only offered state aid 47 they will sseept
such ternc, and thi: seewms ncl 80 urresscnable ac to¢ be an arbitreary eondition,
for the ebabe aid of W, Js L0, 1979 oes, 7397 cné 3400 is dalanced against the
risk of pot regeiving a part or ell of the fifty dollars.per pupil under Laws

1953, pege 334, vee. i,

Yours very truly,

APTROVED ASSI TANT ATTOHNEY Qek SRAL.

LDVWARD He BILLER

ATTORELY GANERLL,




