LEXMOSYNARY INSTITUTIONS: Fund in hands of steward ahon’
B used according to Jhe wishes of

\// ' donor,

"ecember 27, 1933, 2 J

Hone 'o "d, Jamescn

Fresident, hoard of ‘anagers
State "leenoegynary Institutions
Jefferson City, V‘issouri

Lear 'r, Jamesong

Thies 18 to acknowledge your letter which reads as
follows:

"In eeveral of the ¥leesosynary Insti-
tutions there 12 a small find known as

the "atieng's Fund, Sewveral of them

have smal?! eredits at banke not carried

on the books of the institution, It 1is
noney left over a teoram of years with the
stewards for spending money for the
patients, There has gradually accumulated
geveral hundred dollare In several of
these institutions,

A number of our superintendents would

like t» know if it would be pernissible to
uge this money for the nurchase of talk-
ing machines for the nleasure of the
patients in these institutions,

If you can have an opinion rendered from
this meager advice as to the state of these
funde, I will appreciate 1t, so I can pass
it on to the superintendrntes,."

We assume that the money in the nossession of the stewards
belongs to individual patients. If such be the faet, then any
balance on hand ;oes t. the patient entitled to it. The steward
would be in the position of a trustee and he should execute the
trust according to the wishes of the person (or perscns) who left




Ae "o "d, James-n 8- ree. 2v, 1533,

the nwcney in h"is custody. A trustee should carry out the wishes
and degireg of the one who established the trust,

‘e quote from Vol, 36, Cyc., magze 290, as to the "Fowers,
Duties, and Liabilitices of Trustee in lenheral," to-wit:

"The righte and powers of a trustee properly
qualified and appointcd are derived from,
an: measured and lim ted by, the Iinstrument
ereating the trust, and usually ‘neclude not
only general anthority to pos:cess, manage, and
pregerve the trust property, and to execute
the truet, by dietributing the vropert and
fi'nds among the cestuies gque trustent, but
specifie suthority to sell, mortga:e, lease,
and nledge the trust property, and to invest
the trust funde, as well ae anthority to
institvte and defend actions for the benefit
of the trust, and tc Iincur reascnable expense
in administerin; and executing the trust. The
trustee will not be permitted to change the
nature, objecte, and purposee of the trust and
vary the righte of the beneficiaries by anrly-
ing the capital and income to purposes foreign
to the trust or by other acts of his; nor will
he be allowed to exercise powers conferred
upon named third pergoneg by the trust instru-
nent; but when the trustee conforzs with the
provisions of the trust instrument in theip
true epirit and meaning, he may adopt suech
measures and do guch actes ag are iaplied in
its general directions and areproper and
re-sonable means for making them effectual; and
within the 1lin'te of the authority conferred
upon him, the trustee has an implied and some-
tines express power of diseretion, which dis-
eretion will not be construed to operate upon
powers withheld or to Justify the trustec'a
refusal to act, nor to be any other than a
proper and honest Judgment, considering the
nature and object of the trust, the amount of
the trurt fund, and the cireumstances of the
beneficiaries,

By aeccepting the trust, a trustee becomes

bound to execute it, without any further request
from anybody, and he can be relieved from all

or rart of his duties only by the consent of all
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the bemeficiaries, or by puttin: the adninis-
tration of the truet inte the hands of a court

of egquity. Ae in the care of hir righte and
powers, hig duties are to be ascerta’ned b; an
inepection of the instpument creatin: the

trust; and as to the performance of these duties,
the seneral regquirewente are that he represent
and protect the interests of all the beneficiaries,
that he aet In ood faith, and that he exercise
that eare and diligence which an ordinarily
prudent man would exercise in the managenent of
hie own affairs. "her it is ghown that a trustee
has been faithful and diligent, the ccurte will
view his acts with indulgence, and will not hold
hin regnoneible for mere mistakes or errors of
Judgment, or for losces not attributable to any
lac” of fidelity or fa'lure to cxercise reas-ne
able care and prudencej; but good faith 1s no
defense where the trustee har artitrarily over-
stepped the bounds of his authority, or has been
guilty of euvweh ;ross neglect as no reasonably
intelligent persorn would consider proper., A
trustee de san tort is held to the same liablility
ar if he had been lawfully ap ointed,”

Ve alec call to your attent on Section 620, 7, S, Yo., 1989,
rubseguent sectiong p rtaining to the law of escheats,

If 1t is ascertained that money was left to be used for a

vartierlar natient and said patient 1= dead, then the remaining
balance shoull be turned over to hie administrator or cxecutor,
as the cage may be, and absent heire, then the money escheate to

the

ft:te.

Hiowever, this may nog be the situation of the fund, and 1if

it is not, then your :uess as to what should be done with it would
be as :ood as oure and perhaps the common gense rule gho:ld bhe
applied, that is, 1t was 1 ft for the patients and none in particu-

lar
for
the
the
val
for

enti‘led ¢o it or any part thereof, then perhape the use of all
the benefit of all would come closer or nearer to carrying out
intent of the donors. However, if It ir poseible to divide
fund 20 as to s ow what proportionate part belon; e t¢ individ-
patiente, then sane should be expended and usged for the patient
whom ‘ntended,




Pec. 23, 1953,

one 4 Hde Jamegon

Yo  appreciate that we can not intellizently adviee you
in a matter of this sort unless more facts are submitted to us,
lHowever, we have  iven you a jeneral idea and b anrlying the

foregoin  orinciples tc the factes as they exist yo» will not be

far wrong in whatever !: done with same,
If you: have any further inquiries concerning this matter

rlease conrand us,

Yours very truly,

James ., HornBostel
Assistant Attorney-Ceneral.

APPROVIDs

BoT MeXIT RICK

attorney~-General,

JLHEG




