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We aoknowledge r eceipt of your letter of recent date 
wherein you requeat an opinion of tb1a oftloe on the following 
matter: 

•Pleaae a4Y1ae me as to hether SectioD 
11812 of aaour1 Sea i on e ta 193~, in 
r elat1 n t Salari es and eea of Ci routt 
Clerks and Deputi es 1G in toroe at thla 
t1 • 

The oct1on above quoted 1a one portion of the co 1tteee 
eubat1tute !or te Bill 74 wbioh was p ed bJ th 57th General 
Asao 1J approved on Kay 1 , 1933. ot hav1 aDJ emer gencJ 
claus tni e law beo effective on tb 24th of July 1933. For 
convenience we vUl d1v1cle your inquiry i nt o tho followi ng aub­
divie1ona: 

I . 

SALARl AUD J' • OF CI RCUIT Ct1 i:RIS I 
OFFICI 0 JU T 24, 1933, OT FFECTED 
BY CO ITT SUuSTITOT S ATE BI LL 74. 

369 of . tbe •1 aouri L a 1933, o find Section 
the 57th Gen ral Aasembly. Thia aeoti on pro­
unt of f es that y be retained by circuit 

clo~k• in counti a h vtna population not exceeding 0 , 000 
per sons, such caunt1ee be1 clase1f1ed cordi ng to population. 
Thi s aeotion cont ains the followi ng prov1eo , l . c . 370: 

"• • •Provided, fur,her , that, until the 
expi rat i on of their present terms of 
of~toe, th pe% one boldtag tbc of!ic a of 
Ci rcuit Clerta ehall b pai d in the o me 
manner o.nd to the same ext ent as no J)l"o­
vtdecS by law. • 



Hon. Dale R. Jobnaon -a- c~ober 25,1933 

BJ reaaon of th1e provlao 1t waa plainlJ the intent of the 
L 1slature th t all Circuit Clerke holding office on the effeoti•• 
date of t he law would oontlnue t o be paid under Section 11786 u 
contained in the R. a. o . 1929, such i the opinion of thla 
office . 

II. 

APPJ I U!UENT OF DEPUTY CI RmJIT CL s S co•­
TRvLL&D BT UECflOB 11812, p. 3?t SESGIOI 
A.OTO 1933. 

eotlon 11812 as ended and. reenacted bJ tbe 57th Ge~al 
Aaee 17 reads QS followa: 

•EYery clerk ot a c1rcult court eh 11 be en-
t1 tle4 t o such n ber of deput1ea and aae1atanta, 
~o be appointed bJ such o!!1o1al , wlth the 
approval of the count7 oouzt, aa aucb court 
eball deem ~ oeasary for the pr oapt and proper 
diacnarge of tho duttee of h t e offloe. fbe 
Count)' Court , 1n 1 'is order perml tti the 
clert to appoint a depu'y or aaai etant , aball 
flx the compen9at1on of ~cb deputy or aealatant 
which , in co t1ea h Y1QS 12,500 peraons &D4 
l eas , shall not exceed the a: ount allowed 
d puty o% aaalat ' to the countJ clerk for 
the actual tl e emplored a.Ad sb&l.l de 1pate 
the period of t1 e auoh deputy or aee1atanta 
ma7 bo employed. Yery auoh order oball be 
entered of r eoord, and a oer,tf1ed ~noJ thereof 
eball be fllod ln the offtc• of the ooua'7 
clerk. fhe olert of tho circuit oourt .. , 
at any time, dlacharge &nJ deputy or a.a1atant, 
and m&J regulate the tln.e of bla or her employ­
sent , and the county court may, at any t1aae, 

odifJ or roactnd lts order pera1tt1ag aDJ 
appointment to be made, and J r educe the 
cc p noa~ion ther etofor e ftze4 bf it . • 

The only change made tn t bl £ section per t inent to rour 
lnqui r J u that the approYal of the appointment 1a now to be ~ 
by tbe cou nt7 court instead ot the c1r cul t court d 1 t i no• tbe 
county court that can -.d1ty or reaolnd lta order or reduce the 
compensat i on ther totor e f1zed 1natead of the o1rou1t court aa 
pr oY14ed in tho tor r la•. It 1a to be noted that there 1a no 
proYiao 1n th1 eectlon respeotlog deputy clerke ae w a place4 1n 
s ecti on 11786 reapeotlng ~he C1~ou1t Clerks. It 1a ~h refore appa2ea~ 
tha t t b1e law waa to be tmmedl te1y etf eot1ve 1naotar as deter 1D1ng 
the mannez of appointmen' and removal ot deputJ circuit clerka. 



Sou. Dele fi. Jolmaon. October 25, 193S 

lt haa been eo held by au off1c1al o~1n1o oi tbio office 
dated OCtober 11, 1933~ Wbcro1D thie ooncluo1on 1a r oached: 

•• • •11 i the o·J1nton of th1e Depa.rt-
ent tbnt the counlJ court of your oountJ 

baa the power and baa ba4 the power atACe 
the 24th day of JUly 1933, to approve or 
dieapprove the a.ppot nt en' of a deputJ 
o1rcu1t clerk and to fix the compeneat1on 
aDd pel"ll}d of e plo tm.t thel"eof 1z:respeo­
t1Ye of an:r pr1o1" ordua J'eferr1ng to the 
a aub~eot. • 

Ill. 

Di:PUYT CLErut COltfi Ul NG TO AC! l S D2 FACTO 
orno '.R. 

In the e••n' the county court baa failed to cake anr 
o~del' appzoYiag the appoi~tment of tbe deputy clerk as contemplated 
bJ eotlon 11812 u amended, the ao t a of auoh deputy are not to 
be oona1de~ed ea i llegal and ?o1d. Re would fall 1tbin ~· 
claeaifloation of a de facto off1oe1". 

ID 48 o. J . 1053, Bee. 386, e f1Dd tho following detlD-
1t1on of de facto officer. 

• An offloezo de 1 cto 1• one wbo haa the 
repatntlon of ~elng tbe otttcer ho ~~tumea 
to be, and 7et te not & good of!loer la 
point of law. A person will be hele io be 
a de facto officer •ben, and onl7. wh~, 
he l e in poeaesa1on d J • ex zo1aing the 
dut1ee of office, his ~ncumbenc7 1a 
illegal ln eo e reepect; he h~ G &t leae' 
a tall" color ot right or title to the ottlce. • 

touching the Yal1d1tJ of h1a acta as do f noto officer, 
• • f1n4 thla eta\ en\ 1D 46 a. J. 1060, ec . 378: 

•The ota of an off1ce1" do fnoto ~e aa 
•a.l14 !.114 effectual whee tbeJ oonoe.rA 
the bl1c or the righte of third p J"sone, 
UDtU hia t1Ue to ~e office la j~e4 
1nauff1c1ent, as though he wore nn oftloer 
de Jure, the legality of the acta of 
such an of!1ccr cannot bo collaterallJ 
attacked 111 n prooeedlng to vhtch he ts 
aot a partr. But ~o be valid, the eota 
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of a de facto officer must complJ w1t.h 
the r -- quire ents of applicable law. t o the 
same ext ent and in the 81Uil8 manc.ez u 
valid acts of 4e 3ure otftoere. • • • •• 

It 1s the~efore the opinion ot tbia offl ce th t the acts 
of any such deputy circuit clerk are to be glven fUll force and 
etteo~. and tha* auoh deputJ would be .ntltl ed t o the compensation 
provl4ed b7 law until he waa zemoved ae p%ov1ded 1n aectlon 11812, 
P• 3n, U1880Ut>1 Laws 1933. 

APPROVED: 

Attorney General . 

HAHRT G. ALTI£l1 J R. 
Aael etant Attorner General . 


