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it will be necessary in our application to 
t het,.e Federal Admi niat ... ~~.t ion of Public •Orka 
to l~ve some easement from t he St a te ot Mi ssouri 
tor the uoe of thio ground. 

· e .ou.ld like to have a ruli ng from the office 
ot the Attor ney Genet·al at'"' t i n,g the necest..ary 
steps to secure such an ea sement, and t ne Juris­
diction of t .1e El ecmosyD.!1ry Board over such 
matters.• 

s ection 8574, Revised Statut es 1929, t•eudo as f"ollowot 

"The board of managers of the eleemosynary 
institutions ohall have the care and control 
of' t he p~operty, real and personal , owned by 
t he state and used in connection with t he several 
institutions , and t he t itle to al1 real eat~te 
or peroonal proper ty now owned by said eleer oay~ry 
institt.t i ons or by t he s tute f or thei r use Ol' that 
'l!JJly he.reaf'ter be purchaced by , or donated to such 
institut ion, sha~l bo vest ed in t he b rd ot n.nagcro 
tor the use and benefit o~ ouid instit ution; or in 
the event of' a gift or uonation to the us e and 
benefit to either ot a~id i nst i t utions as may be 
dea ib~ated by t he donor . The board of canagers 
of said i notitutions sh 11 not se11 or in any 
monner dispose o~ any rea l eotate oelonging to 
either ot a~id inatit~tions without un a ct or the 
genera l aaoel;lbly autho.· izi ng such sale or C!i spoanl 
ot such reDl estate . " 

~action 7079, Bevieod ~tatutca 1929 , reads ao f ollo s s 

"r r i vate property may be taken by cities of the 
fourth c lass , to1· public uae, t or the purpose of 
est~bliehing, opening, wiaeni~ , extendi n& or 
a lteriD{; a%l;f street, t.o.Venue, alley , h .. \rt , creek , 
r i ver , wuter course , ~Arket pl~ce , public park, or 
public square, a nd for eotabli shinJ ~ rket houses 
and f or tiflY other neceoaary public purposes • . , 

Section 7090, Revised s t atutes 19'29, rl ad& as follows 1 

"Cities of the f ourth elase shall have the right 
to condemn l a nds by the sar.e proeccdin&a afore-
oaid cmd pay tor the sane out of .. ny tun~a 
available out of the city treasury without any 
a s s essments tor benet ! ta , or to advai .. ce t he amount 
ot daoages awar ded at t he time pend1Dtr the pl-occed­
i nga and t hereupon t ... \ e poeaeas i on of t l1e prope .. ty 
a nd to be re i mbursed ~rom the beno~ita aoaeooed 
when t he snme a re collected. ~ 

The queotion prooentad by your requeot is t he power and 
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autho r ity of the El eemosynary Board to grnnt to t he city of 

Fulton a n eaoeo e nt over proper ty belonging to !:Jtate Hospital 

#l? 

Thio question is settled by t he p lL..in p rovisiono o~ 

J ection 8574, supra, which reads a s ~ol~ows: 

-Board of m~naeera o~ oaid 1natitut i ons shall 
not sell o1· in a n.y mnnner d igpose of .ny r eal 
esta te be2ongi ng to oi t her of sa id 11wtitutiona 
without a n net ot the c(neral aa~ e=blj , ~uthor-
izinc; s uch s ale ot... disponal of au.ch r e ..... l e~tate. " 

uince an ens~ent is an i nterest in or over lands , it 

rnay be acquir ed aitheJ'" by ex~rese grant or by prescr i p t i ve r i ght , 

or right of emi nent domain. 

Th e title t o all 1·eal estate no·1 ownad by tne 
ele·emo oyn: rJ i nsti t ut iona or by the St.ete tor 
t heir uoe i s vested in the boar d of , nngct·e 
of sai d i nstituti ons and )rovid ed under sc~tion 
8574, oupra, an~ since su.i d board of cano.ger s iG 
denied t he right and nutho ity t o sell or in any 
manner di spose o~ saoe, wi thout a Leg1alc tive act , 
it ie very eviaont that an easement can not be 
g iven by the boar d or manager s to t he city 0~ 
Fulton, with specific &.ct ot the Genera.l Assecbly • 

.{.B) ?fu:;J<(ll i .. ) I VE l!I GH:;l·. 

~•Although in legal contempla t i on an eaoen.ort lies 
only in grant, yet ev idence t o eot .. b liah it. is not 
neces~ar ily n deed becausa an easement may have 
exist ed for ouch a lengt h ot time , a nd W1dcr ouch 
cir eur.mtanfcs , t hat t he la~. \: 111 p1 eaume a grant . 
Thia i s i. _t io meant by ~ n easement establi shed 
by .,>I·escrip tion. rrh en t J>.e evidence s utfic i.ontly 
shows t t•e \.I.Ge of t he privile{ie t or ... l cngt n of 
time equal to t l>.at yreseri bed by the St utute ot 
L i d t~ tioJU> fol• ac .u ... rin.:; ti t l e to land by adverse 
pos session, and t hat t he use ••as adVel·se and under 
a clr i m of ri~~t with t he kno• ledge of th~ landovner , 
t n e ri~ht to t he easeme nt is estab1iohed. • Hnthony 
v. Duildil1{; Com.> any , 188 Co. 1 . c . 719-720. 

To eotablish a n easement by prescri ption !'our e s sential 

taets must app ear • . 
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1st. u~er ror t he prescribed period. 

2d . That the posaesaion ~uo adverso . 

3d. Tha t it ua o under u cla im ot right. 

4th. Notice to the onner of the user and of 
ita character a nd ot the clai o of right. 

{C) E! I tiEUT DO. ~Ailf• 

Tha t ci tieo or the 1ourtb cl a es l~ve the vested 
right 04 eoi nent do.~in for nny necessary publ i c 
purpooe, there can be no ueotion, ao provided 
under and by sectionn 7079 and 7090, cupra. 

Tho procedure with I·etorence t o condemnation procecdiiJGa 

by cities or t he ~ourth class , in taking of private prop er ty t or 

ne cesoary public purpooe, is round in occt ion 7030 a. s . 1929, and 

tha t pertinent hera i o na follows~ 

.honevcr the oayor _nd board of aldermen 
ahall pr ovide by ordinance f'or • • • • • 
• • • • • for t ho taki ng ot private p~oporty 
• • • • • • • • • • for neccsc~ry public 
purpose , and it ohall become ncceosLry tor 
t hllt PUI?OGC to t ake or dtuita.ge pr ivate 
pro~crty , tho mayor and board ot aldo:~en 
shall , ~J ordinance, dotin t ho limite within 
which pr iva te property sbdll be aacessed to 
pay for o~ch improvements and the time and 
mode of ~ayment o~ s uch a aoeaomenta. _ the c ity 
sh....ll t hereupon a;> .. Jly to the cir cuit cotu"t of 
t ... e county in which auch city io loco. ted, or 
tho circi!it ju<!ge o~ t 1. 4 t jw11ci l circuit in 
vncntion, by petition, ootting forth tho use 
tor which oaid l~ndo io to be t aken and dedicated; 
t he na- e~ o~ t he owners ot t he aev ral lots or 
parcel s o~ land •••••• • • • • •• • ••• , 
a correct descrip tion o£ tho parcclo of l and, etc. " 

A auit by the city und~r the nbove aection and others 

f ollo• i ng in Article s, r elatinJ to cit ies o~ tho •ourth cla os , 

against t he Boar d of tmn4!8e1·a ot St a t e El eemooyn .. ry Institutions 

would reoult in obtaini~ right to constr uct a eewage dispoua l 
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plant upon tho lando held by the Board o~ Dc..nagera ot Strtte Eleemosy­

nary Institutions tor the u se of s t a te tlocpital 111, with dalT.ngea to 

s aid board, by rea son of o~id improvements to be made by vaid city, 

al.so t ho benefits to uaid property . 

Now it follo~o , from hat has been ~uid and the provisions 

ot tho la~ reutin& to t h i s s ubJ ect, t1nt we muot hold th~t the 

~oard of Uamgers of Hoop ita1 /11 have no author ity,imepen ent or a 

specific act of the General Aose mbly, to cutk.e an express gra •• t to the 

tity of r ulton, ot the uae of t he lands of sai d State hoapital Ill tor 

a se age disposal plant . 

e do not h ve bef ore us auttici~nt tacta to paso upon 

t h e question of an easement by I' i ght of prescription, howev e r t hi s 

question can be det ermi ned !'rom r.at we h:tve said, by a.n ~-P.)licution 

of t he facta to the law as defined b~ our -upreme Court in Ant hony • · 

Buildi ng Cotllf~any (5upr n ) . 

e further hold t ht tho City ot Fulton mo.y, by proper s uit, 

conde .. m a s much of t he propert y held by sai d Bonrd of f!anugcr..> ao ill 

be neces sary for the contemplated ~rovo~~nt and no doubt t h i n method 

wi ll prove to be the beot c u•so to pursue. 

Very truly youra , 

• • Baruea 
Assi stant Attorney General. 

APPROVED I 

Al T lrLY GEFEHAI. . 


