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RELATING TO POWER AND JHolding that the Board of Managers cf
AUTHORITY OF BOARD OF )eleemosynary institutions have no
MANAGERS OF ELEEMOSYNARY )authority to grant lands or interest in

INSTITUTIONS )same without act of the General Assembly
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lre He A Jameson

"resident Bo rd o} Banagere
State Eleemosymery Institutions,
Jefferson City, nissouri

Dear “irs
Ve ackmowledge recei.t of your letter under date
of September 78, 1933, in which you in uire as followes

"The eity of Fulton is endeavoring, with
the Lelp of the Federal Uovermment under
the Emergency Departoment of Publie orks
to construet o seva e digposal piinte

It Lappens that the [ tate of lMisoouri owns
all the property lying east of tie ecity of
Fultone %Ye already have a sewn e systenm
with its outlet om state property belong-
ing to Hospital #le This system Las been
construgted by the city of Fultone The
School for the eaf Las ite own sevuge
syoetem whieh empties i:to the ecity's aystem
about 1000 feet west of its precent outlete

The “tate Hogpitul 71 Lue ite own sewnge
stem that emptics 1:to the city's system,
about 1000 feetl west of its outlete

The present sew.jge system tszkes the ¢ tire
Pav sewage of the eity of "alton and L. .e
two state institutions amd discharged it,
untreated, into . very small stream «i{th
internittent flovwe This condition iz n turally
a very umhealthful one, an. comstruction of
an «de w:te plant has &ocn insisted upon by
the tate Board of liealth for the past five
eurce In 28 much as tie only avallable
tion for o plont of this type to handle
the eewage problem of both the eity and tlhe
state inetitutions, 4s on state cwned ground,
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it will be necessary in our application to
thetiie Federal Adminigtr.tion of Publie ‘orks

to have some easement from the Sitate of Missouri
for the use of this ground.

¥e would like to have a ruling from the office
of the Attorney General stating the uecessary
steps to secure such an easement, and thccguris-
diction of tue Eleemosynury Board over su
matters.™ .

Section 8574, Revised Statutes 1929, reads us followss

"The board of managers of the eleemosynary
institutions shall have the care and control

of the property, real and personal, owned by

the state and used in connection v&th the several
institutions, and the title to all real estate

or personal property now owned by said eleemosynary
institutions or by the state for their use or that
may hereafter be purchased by, or donated to sueh
institution, shall be vested in the board of m:unagers
for the use and benefit of said institutionj or in
the event of a gift or donationm to the use and
benefit to either of said institutions as may be
designated by the donor. The board of managers

of said institutions shu:ll not sell or im any
manner dispose of any real estate belonging to
either of said institutions without aum act of the
general assembly authorizing suech sale or disposal
of such re:zl estate.”

section 7079, Revised tatutce 1929, reade as follows:

"Private property may be taken by cities of the
fourth class, for publiec use, for the purpose of
establishing, opening, widening, extending or
altering any street, avenue, alley, wharf, creek,
river, watercourse, market place, publiec park, or
publie¢ square, and for establishing murket houses
and for any other necessary publie purposes.”

Section 7090, Revised Statutes 1929, reads as followsjy

"Cities of the fourth clase shall have the right
to condemn lande by the same proceedings afore-
said and pay for the same out of any funds
available out of the eity treasury without any
asseesments for benefits, or to advance the amount
of damages aw-rded at the time pending the proceed=-
ings and thereupon take possession of the prope:ty
and to be reimbursed from the benefits assessed
when the same are collected.”

The question presented by your request is the power and
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avthority of the Eleemcosymary Board to grant to the eity of
Fulton an eacement over properiy belonging to State Hospital
#17

This question is settled by the pluin provisions of
Section 8874, supra, which reads as follows:
"Board of managers of said institutions shall
without an act of the general assembly, author-
izing such sale off disposal of such real estates"

5ince an easement is an interest in or over lands, it
may be acyuired bither by express grant or by prescriptive right,
or right of eminent domaine.

The title to all real estate now owned by the
eleemogynary institutione or by the State for
their use is vested in the board of monagers

of sald institutions and provided under Sectien
8574, supra, and since said board of managers is
denied the right and aunthority to sell or in any
manner digpose of same, without a Legislative act,
it is very evident that an eagement can not be
given by the board of managers te the eity of
Fulton, with specific act of the General Assemblye.

3T EY ¥ -y Wy
P : .

“Although in legal contemplation an easement lies
only in grant, yet evidence to establish it is not
necescarily a deed bDecause an easement may have
existed for such a length of time, and under such
circusstanfes, that the law will presume a grant.
Thia is what is meant by an easement estublished
by preseription. Uhen the evidence sufficiently
shows tie uge of the privilege for a length of

time equal to that prescribed by the Statute of
Limitations for aecuiring title to land by adverse
possession, and that the use was adverse and under
a claim of right with the knowledge of the landowner,
tue right to the easement is established.™ Anthony
ve Building Company, 188 Ho. le ce 719=720.

To establish an easement by prescription four essential

faets nugt appear.
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l:t. User for the prescribed periode
2d. That the possession was adverse.
3de That it was under « claim of right.

4th. Rotice to the owner of the user and of
its character and of the c¢laim of right.

(C)  EMINENT DQUMAINe

That cities of the fourth class have the vested
right of eminent domain for any necessary publie
purpose, there can be no juestion, as provided
under and by sections 7079 and 7060, suUprae

The procedure with reference to condemmation procecdings
by eities of the fourth class, in taking of private property for
necegsary publie purpose, is found im section 7080 R. 5. 1929, and
that pertinent here ic as followss

"Whenever the mayor «nd board of aldermen

shall provide by ordinance for « « « « o

e« » o o« o for the taking of private property

® o o s s s o o s & Por necessary public
purpose, and it shall become necessary for

that purpose to take or damage private

property, the mayor and board of aldermen

shall, by ordinance, define the limits within
whieh private property shall be assessed to

pay for such improvements and the time and

mode of payment of such assessments. The city
shall thereupon apply to the eireuil court of

the county in whieh such city is located, or

the ecircuit judge of that judiecial eircuit iam
vacation, by petition, sotting forth the use :
for whieh said lunde ils to be takem and dedicated;
the names of the owners of the several lots or
p&rctlaoflanﬂ...-............'
a correet deseription of the pareels of land, etec."

A suit by the e¢ity under the above section and others
following in Article 8, relating to cities of the fowrth class,

against the Board of Managers of State Elcemosynary Institutions

would result in obtaining right to construct a sewage disposal
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plant upon the lands held by the Board of Managers of State Eleemosy-
nary Institutions for the use of “tate Hospital #1, with dumages to
said board, by reason of said improvements to be made by said eity,
also the benefits to said property.

Now it follows, from what has been s«id and the provisions
of the law relating to this subject, that we must hold that the
Board of Lanugers of liospital #1 have no authority,independent of a
specific act of the General Assembly, to mzke an express grant to the
€ity of Fulton, of the use of the lands of said ttate liospital #1 for
a sevage disposal plant.

%e do not haove before us sufficiént facts to pass upon
the question of an easement by right of preseription, however this
guestion can be determined from nhat we have said, by an applicaution
of the facts to the law as defined by our “upreme Court in /inthony ¥e.
Building Company (Supra)e

@ further hold t &t the City of Fulton may, by proper suit,
condesn as much of the property held by said Board of Manugers as will
be neces:ary for the contemplated improvement and no doubt this method

will prove to be the best course to pursue.

Very truly yours,

We We Barnes
Assistant Attorney Generale.

APPROVED s

ATTCOI NEY GENEEHAL.




