
, INHEt. ,,& TAX: (a) Where property passes by will by virtue of 
power of appointment contained in earlier will, the 
transfer is taxed as part of the estate of the 
decedent who died last. 

{b) The relationship of the gr~ntee to the donee 
of the power determines the rate of tax. 
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Mr. Henry ~ . Baker, 
1018- 22 Federal Commerce Trust Bl dg., 
St . Louis , Mi ssouri. 

Dear Sir: 

This department is in receipt of your letter of 
October 26, 1933 i n Which you request an opinion as t o the 
following state ot facts: 

"In t he above estate t he decedent 
exercised a power to dispose of property 
by her l ast will, which power was given 
her by the last will of A. P. Ghio, de­
ceased. 

I, myself , have always held in cases like 
this tha t t he property disposed of by the 
exercise of the power pa sses under the will 
of the decedent who created the power, and 
t hat the relationship which controls and by 
which t he inheritance tax was determined, 
was the relationship of t he beneficiary to 
the decedent creating the power . In the 
above estate , however, t he attorney for the 
executor ha s advanced t he t heory t hat it is 
t he relationship of the beneficiary to the 
person who exer cis ed t he ~ower t hat controls. 
This theory does not seem right or reasonable 
to me ; however, I shall be guided by your 
opinion in the matter. 

I am all ready to tax the est a te, so I would 
very much appreciate a pr ompt ruling from you . 
The t wo propositions of law to be determined 
are as f ollows: 

1 . Wher e the power is exercised in 
trans~erring property, does the property 
pass under the will of the testator 
creating the power, or under the will 
of the testator exercising the power? 

2 . In determining the inheritance tax, 
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must t he relationship or t he beneficiary 
to the person exer cising the power, or to 
the person who created the powar, be taken 
into consideration? Which control s ? 

I. 

Where property passes ~ will ~ virtue 
or powor of appointmen~cOitained in 
earlie r wm, the trana~er is taie"das !i!l of the estate of the decedent wno rasr.- -- -
--~ 

Section 571, R. S. uo. 1929 provides in part as f ollows: 

"WheneTer any person or corporation shall 
exercise t he power of appoi~tment derived 
fro~ any disposition of property made 
either berorc or after the passage of this 
l aw , such appointment when made shall be 
deemed a transfer t axable under the pro­
visions of this law in the same manner as 
though t he proper ty to wh ich oa1d appoint­
ment rel ates belonged absolutely to the 
donee of such power and had been bequeathed 
or devised by the donor by will; ****• 

The Missouri Inheritance Tax Law was taken either tram the 
State of New York or the State of Illinois. 

"Our s t a tute eoTer1ng this particular 
subject **** was ei ther borrowed from 
New York or Illinois." 

In Re Kinsell a 's Estate , 
293 Uo . 545 . 

In const ruing the 111saouri law, therefore. we may haTe 
recourse as pursuasiTe to the cons t ruction put upon t he lav in cases 
which construe the New York Law. In the case of the flatter of Dowa, 
167 N.Y. 227, affirced by the Supreme Court ot the United St a tes in 
183 u . s . 228, t he Court held: 

"****But Vlhat cTor be the t echnical source 
of title of a grantee under a power ot 
appointmen~ , it cannot be dented t hat in 
reality and substance it is the executi on 
of the power that giTes to the grantee the 
prope~ty passing under it . The will of Dows, 
Sr., gave his son a power of appoi ntment 
to be exercised only 1n a particular manner , 
to-wit, by last will and testament. If, as 
said by the Supreme Court of t he United 
s tates, the right to take property by devise 
is not an inherent or natural right, but a 
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pr1Tilege accorded by the state whi ch it 
may t ax or charge for, it follows that 
t he right of a testator to ma ke a will or 
testamentary instrument is e Qually a privi­
l ege and e qually sub ject to the taxing power 
of t he state. Uhen DaTid Dowa, Sr. devised 
this property to the appointees under the 
will or his son, he necessarily subjected 
it to the charge that the sta t e might impose 
on the privilege accorded t o the son of nak­
ing a will. That charge is the same in 
character as if it had been laid on the inher­
itance of the estate of the son himself, t hat 
is, tor the privile§e of succeeding to. prop­
erty under a will . * ~*" 

CONCLUSION 

Thererore, in Tiew of the foregoing, transfers occasioned 
by t he exercise of a power of appointment a re taxable t o the same 
extent as though t he donee of the power were the ·absolute owner Qf 
t he property transferred, and t he property passes under the will 
of the t estator exercising the power. 

II. 

The relationsh1t of the fhantee to the donee 
ot the power de erm1iiii ....h!. rate of tax. 

' 

Under the common law rule relationship to t he donor of the 
power of appointment and not the donee det ermined the r ate or tax. 
Gallard T. ~inans, 111 Md. 434, 74 Atl. 26. However, under the 
statutory rule t he common law rule is r eversed. 

It will be noticed t hat Section 571, q.s. r o. 1929, as 

\ \ 

sot out, supra, provides t hat the transfer shall be taxable as though 
the property to which said appointment relates belonged absolutely 
to t he do~ee of such po wer and had been bequeathed or devi sed by 
the donor by will . 

In the cas e of Matt er of Rogers, 71 App. Div. (t . v . ) 461, 
the Court had before i t this identical problem 1n connection wit h 
the New York Statute, which is substantially simi l ar to t ho ~iasouri 
l aw . In that case a testator who died in 1869, by his wi ll gavo his 
~ife a life estat e in certai n r al and personal proper ty together 
with t he power to dispose of such property by will. The widow died 
in 1900 l eaving a will, by which she exercised t he power of appoint­
ment as to t he bulk of t r e real and r ersonal property in f avor of 
her brother, who was a stranger in blood to her husband . I t .. as held 

t hat under the provisions of subdivision 5 of section 220 of t he tax 
law (Laws of 1896 , Chap . 908, a s a~d. by Laws or 1897, chap . 284 ) 

\ 

\ 
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t he property should, for the pur~oses or the transre r tax, be 
r egarded as passing directly from t he wi dow to her brother, and 
t hat under the nroTisions of section 221 or the Tax Law the trans­
fer was taxable at t he rate of one pe r cent upon the personal pr operty 
alone, and t ha t it was not taxable at the r ate prescribed i n section 
220 or the Tax La w, to- it, f ive per eentun upon both the r eal and 
personal property. The Court said: 

"'Subdivision 5, section 220, of article 10, 
chaptor 908 of the Laws of 18 96, a s amended 
by chapter 284 of t he u ws or 1897, provides: 
' Whenever any person or cor poration shall 
exercise a power of appointment derived from 
any disposition or property made either be­
fore or after the passage of this a ct, such 
appointment when made shall be deeaed a 
transfer t axable under t he pr ovisions of this 
act i n t he same manner as t hough the pr operty 
to which such appointment rel tes belonged 
absolutely to the donee or such power, and 
had been bequeathed or devised by such donee 
by will.' This provision ot l aw was before 
this court in Catter or Seaver (63 App . Div. 
283), and it was there hel d that s ection 220 
expressly declares t hat it i s the exercise 
and not the creation or the po~er or appoint­
ment which eftect3 t he transfer upon which 
the tax is enforced; hence the fund must, 
for t aXing purposes, be regarded as having 
passed from mother to son, and ;Rhe case is 
governed by section 221 and not by section 
220. (Citing authorities at p. 286.) 

Wilmer s . '.{ood i s a brother of Virginia B. 
Rogers, decea sed, and, under t he appraisal 
and order as i t now stands, i s made subject 
to a tax or five per centum upon both the 
real and personal proporty coming to him 
under t he will. If the pr ovi sion of the 
statute above cited means anything, it is that, 
t or t he purposes or t h is tax, the pr operty i s 
to be r e8arded as coming directly from Virginia 
B. Rogers t o her brother; and, under t he pro­
visions of section 221 the tax is fi xed at one 
per centum upon t he personal property alone."' 

CONCLUSION 

\ 
\ 
't. 
I' 

\ 

Therefore, in Tiew or the foregoing, 1t is the opi nion of 
t hi s department that in det ermining t he 1nher1tanoe tax rate ~der a 
power of appointment, the relationshi p or the beneficiary to the per­
son exercising t he power or appointment controls. 

APPROVED: 
Respectfully submi t t ed, 


